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NOTES OF THE WEEK 








** The Great Unpaid ”’ 

A speaker at a meeting of the Man- 
chester branch of the Magistrates’ 
Association is reported in the Manchester 
Guardian as expressing pride in this 
description of the lay magistracy, and 
we agree with him, it is an honourable 
title and not deserving of a sneer such as is 
occasionally met with when lay justices 
come under criticism. 


The discussion was on the question 
whether magistrates ought to be given 
compensation for loss of earnings in- 
curred through the performance of their 
duties. In favour of such a proposal 
it was said that the bench was deprived 
of the services of men and women of the 
right stamp because they could not afford 
to be absent from their work and lose 
earnings. The contrary view was sup- 
ported by those who felt that magistrates, 
who had always been regarded as giving 
voluntary service, would lose some of 
the respect in which they are held if they 
received payment in respect of that work. 
The meeting was on the whole against 
payment of compensation for loss of 
earnings, but in favour of payment of 
out-of-pocket expenses, especially in re- 
lation to travelling for such purposes as 
visiting prisons. 

Justices are already able to claim 
allowances for travelling and lodging in 
certain circumstances, by virtue of s. 8 
of the Justices of the Peace Act, 1949, 
and the regulations made under it. The 
application of the regulations is, however, 
somewhat limited, and it will be 
interesting to see what is the attitude of 
the Magistrates’ Association to the views 
of its various branches. 


Sir Chartres Biron, a former chief 
magistrate of the Metropolis, once 
described the lay justices as a curious 
body of people who did their work for 
nothing. Lay justices who knew him, 
and perhaps had opportunities of sitting 
with him as members of a juvenile 
court, would be the first to acknowledge 
his courtesy towards them and his 
appreciation of their work. His des- 
scription of them was in no way dis- 


paraging. 


Neglect to Maintain 
In Lilley v. Lilley (The Times, July 31), 


the Court of Appeal dismissed an appeal 
from a decision of the Divisional Court 


which had upheld the stipendiary magis- 
trate who had dismissed the wife’s 
complaint of wilful neglect to maintain. 


The judgment of the Court of Appeal 
was delivered by Hodson, L.J., who said 
that whatever might be the position as 
against the National Assistance Board, 
nevertheless between husband and wife 
the husband could not be found guilty of 
wilful neglect to maintain unless he was 
a wrongdoer, the wrongdoing might 
consist of the very fact of a failure to 
maintain without just cause; there need 
be no other matrimonial offence. 


Having reviewed the facts, with special 
reference to the neurosis from which the 
wife suffered he said that if the wife was 
not in desertion the husband must have 
committed the offence with which he 
was charged. The remaining question 
was therefore whether the wife was in 
desertion since she had failed to respond 
to her husband’s request to her to 
return to him. The evidence showed that 
the wife was capable of making a rational 
decision to desert; her condition was 
neurotic rather than psychotic. The 
wife’s neurosis was severe and might be 
incurable, but her attitude was not that 
she could not return to her husband at 
present, she had made a deliberate 
choice for all time and could not properly 
complain of the natural consequence of 
her act. It might appear hard that she 
should be guilty of desertion, but that 
conclusion was inevitable on the evidence. 


Defacing Coins 

The Manchester Guardian of July 28 
reported a case in which a man was 
fined £3 for offences consisting of 
defacing coins. Exhibits before the 
court included a double-headed penny 
and a sixpence which was said to be also a 
threepenny piece. 

For the prosecution it was stated that 
the defendant, who pleaded guilty, 
was selling defaced coins from a stall of 
toys and novelties. They had been 
fashioned with skill from current coins. 
The defendant, who was described by his 
solicitors as an amateur magician, said 
he had sold about eight “ trick coins” 
at 2s. each. The prosecution explained 
that the case had been brought because 
Her Majesty’s Mint took exception to 
what they considered the degradation of 
coins of the realm, and because consider- 
able inconvenience would result if any 
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appreciable number of coins were taken 
out of circulation in this way. 


The offence of defacing coins is against 
s. 4 (1) of the Coinage Offences Act, 
1936, and is a misdemeanour triable 
summarily by consent. By s. 4 (3) it isa 
summary offence to tender, utter or 
put-off any coin which has been defaced. 
The penalty is a fine not exceeding 40s. 


More like a Nurse 


The News Chronicle recently referred 
to a case at quarter sessions in which a 
prison officer in charge of a female 
defendant was a coloured woman. The 
defendant was stated to have paid tribute, 
in conversation, to the efficiency and 
kindness of the officer. The officer and 
she had had little to say to each other, but 
the defendant spoke of the attention 
shown to her when she felt faint, and 
referred to her as more like a nurse than 
a wardress and a good advertisement for 
the prison service. 


The officer appears to be one of only 
two coloured women in the prison 
service, but there seems to be no reason 
why their number should not be increased. 
Coloured women have established them- 
selves in the nursing service, and are 
generally spoken of appreciatively by 
patients as in no way inferior to their 
white colleagues. Female prison officers 
who remind other women of nurses 
certainly appear to have some of the 
qualities that are desirable in women 
prison officers. Prison officers of today, 
male or female, are something more than 
mere custodians. 


The Insurance Companies Pay 


The object of compulsory third-party 
insurance is to protect third parties from 
the risk of being unable to recover 
damages properly awarded to them in 
consequence of injuries they have re- 
ceived in a road accident. The law in 
cases in which contributory negligence 
is alleged was altered by the Law Reform 
(Contributory Negligence) Act, 1945, so 
that where a person suffers damage as a 
result partly of his own fault and partly 
of the fault of some other person his 
claim for damages is not to be defeated by 
reason of his own fault but the damages 
he can recover are to be reduced to such 
extent as the court thinks just having 
regard to his share in the responsibility 
for the damage. 

A curious case in which it would seem 


that contributory negligence must have 
been involved is reported in the 


Manchester Guardian of July 17, 1959. 


A brought an action against B and B 
brought an action against A as a result 
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of injuries sustained by both of them 
when a motor cycle ridden by one came 
into collision with a motor cycle com- 
bination ridden by the other. On both 
the claim and the counterclaim judgment 
with costs was entered for the plaintiff 
and A and B were each awarded £4,000 
damages, the one against the other. 
Had each liability been a personal one 
neither of them would have been any 
better off but, as the learned Judge 
said, ‘‘ Now, I suppose, the insurance 
companies have to pay.” 


This is probably an extreme case, but 
the way in which drivers are able to pass 
their personal responsibilities on to 
insurance companies has recently been 
criticized as tending to make drivers less 
careful than they should be and as 
contributing therefore, to the increase of 
road accidents. It is not a _ simple 
problem and conflicting considerations 
are involved, but it does seem strange 
that two drivers, assuming that each was 
equally responsible for the accident, 
should each be able to secure £4,000 from 
insurance funds in this way to compensate 
him for injuries which he would never 
have received if he had driven with proper 
care. 


Clubs or Licensed Premises 


In a report to Devon quarter sessions 
made by a committee, there is a reference 
10 registered clubs, which calls attention 
to what is described as a growing practice 
of the formation of clubs by hotels as a 
means of evading the controls to which 
licensees are subject. The committee 
states that it is seriously concerned to 
learn that licensing sessions have been 
told that if an application being made for 
a licence is not granted, a club will be 
formed. The committee has recommended 
quarter sessions to ask the Home 
Secretary to consider the problem and 
to urge that steps be taken to remedy 
such an unsatisfactory state of affairs. 


If such an establishment is in reality 
an hotel and is not conducted in good 
faith as a club, or if there are other 
irregularities such as are mentioned in 
s. 144 of the Licensing Act, 1953, steps 
could be taken to have the club struck 
off the register, but what the committee 
of Devon quarter sessions seeks is some 
means of preventing the formation of a 
registered club which is intended to be 
run as if it were a licensed hotel. 


Parking at Night on the Wrong Side 
Regulation 90 of the Motor Vehicles 
(Construction and Use) Regulations, 
1955, prohibits the leaving of vehicles on 
a road during the hours of darkness 
otherwise than with the left or near side of 
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the vehicle as close as may be to the edge 
of the carriageway. This does not apply 
in one-way streets, and there are certain 
other exceptions with which we are not 
here concerned. There are all too many 
breaches of this regulation, particularly 
by persons who use the streets as a 
public garage. 


In a case reported in Berrow’s Worcester 
Journal, a car wrongly parked in this way 
was run into by a moving vehicle and 
as a consequence both drivers were 
summoned. The driver of the parked 
car pleaded guilty to parking at night 
with the offside wheels of the car to the 
kerb and he was fined £5. The driver 
of the other vehicle pleaded not guilty 
to driving without due care and attention. 
He was found guilty and was fined £15. 


There is no doubt that vehicles parked 
on the wrong side of the road are an 
added hazard for drivers, particularly 
if there is any fog or mist or if there 
are bends in the road, and it is right that 
the police should take active steps to 
bring such offences to the notice of 
courts and that courts should deal 
adequately with the offenders who appear 
before them. There is no excuse for 
adding unnecessarily in this way to the 
hazards of the road which means, 
inevitably, adding to the probability that 
there will be still more accidents. 


The Highway Code 

Arecent leading article in the Manchester 
Guardian discusses the question of the 
proposed new edition of the Highway 
Code and points out that the method 
by which the proposed new code is put 
before Parliament for approval as a 
whole prevents effective amendment of 
the details of the code by Parliament. 
In 1953 a departmental committee 
recommended, by a majority, that the 
main provisions of the code be given 
the force of law, but this has not been 
done. It is a very debatable point 
whether it should be done and there is 
much to be said for not adding in such 
a way to the multiplicity of possible 
offences without the chance of anything 
like adequate enforcement of the pro- 
visions in question. If there are matters 
dealt with in the Highway Code which 
should be the basis of a legal requirement 
or prohibition there should be no 
difficulty in incorporating any such 
provisions in an Act of Parliament or in 
the appropriate statutory instrument. 


One matter specifically referred to in 
the article is that of the precedence of 
vehicles at road junctions. It is suggested 
that in place of the present injunction that 
drivers approaching a junction with 4 
major road should slow down gradually 
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and, if in doubt, should give way to 
trafiic on the major road, there should be 
a definite rule, similar to that in force in 
some other countries, that priority 
should be given to traffic coming from a 
particular direction. Such a rule has 
obvious advantages, but it is open to 
question whether it can reasonably be 
applied outside built-up areas where 
the junction is one between a very busy 
main road and a very minor side turning. 

The conclusion of the article is that 
Parliament should insist on debating 
the provisions of the code in detail and 
that it would be better to embody the 
main rules in a bill which would be fully 
discussed and could finally become law. 





Inquiry Onus 

Lord Reading’s committee on con- 
solidation of highway law, which prepared 
the Bill for the Highways Act, 1959, 
received representations from many 
different bodies interested in highways. 
Amongst these, special notice is given in 
para. 24 of the report to a suggestion 
from the Law Society. It may be that 
more will be heard in Parliament and 
elsewhere of this suggestion, which the 
committee recorded as being outside their 
terms of reference in preparing a con- 
solidation with amendments of the law. 
The suggestion was that, where the 
Minister of Transport and Civil Aviation 
has to inquire into orders or schemes 
involving the acquisition of land for 
highway purposes, his inquiry should 
not merely deal with objections but with 
the whole proposal. This would involve 
reversing a system which began with 
the Trunk Roads Act, 1936; it was 
endorsed by the High Court in the case 
reported under the unattractive style of 
Re London Portsmouth Trunk Road 
Compulsory Purchase Order [1939] 2 
All E.R. 464, and has since been applied 
by Parliament in several other Acts, 
not all of which related to highways or 
even to the acquisition of land: see for 
example the Local Government (Boun- 
dary Commission) Act, 1945. We have 
discussed the procedure introduced by 
the Act of 1936 more than once. Super- 
ficially there is something attractive in the 
suggestion that a public local inquiry 
involving the taking of land from private 
persons should deal not merely with 
objections but with the whole proposal. 
The suggestion could perhaps be carried 
out, if the far reaching change in English 
methods which has been favoured by 
some academic lawyers were to be 
adopted: if, that is to say, administrative 
courts were established with power to 
review all actions of a Minister which 
affected private persons. We do not see 
how such a change could be engrafted 





on the English system, which makes a 
Minister responsible to Parliament for 
getting work done, as well as for dealing 
honestly with objections to the way in 
which it is done. In practice, however, 
the manner of holding public inquiries 
into a proposed acquisition of land, 
where this is a statutory necessity because 
of local objections, is much nearer to 
what The Law Society suggest than 
would be supposed by critics not ac- 
quainted with the way the thing is done. 


The Dog Licences Act 1959 


This Act “to consolidate certain 
enactments and Orders in Council relating 
to the licensing of dogs kept in Great 
Britain,” received the Royal Assent on 
July 16, 1959, and comes into force 
(s. 17 (3)) “‘at the expiration of three 
months beginning with the date of its 
passing,”’ i.e., on October 16, 1959. 


The Act repeals (s. 16 and the Schedule) 
the Dog Licences Act, 1867, s. 5 of the 
Dogs Act, 1906, and various provisions 
of certain revenue Acts. Section 1 
fixes the licence duty at 7s. 6d. a year. 
Section 2 exempts from duty dogs under 
the age of six months and any hound 
under the age of 12 months kept by an 
owner or master of hounds who has taken 
out licences for all hounds entered in any 
pack kept by him so long as that hound 


. has not been entered in, or used w,th, 


a pack of hounds. Section 3 exempts 
dogs kept and used solely by blind 
persons for their guidance. 


Section 4 deals with the exemption of 
“sheep dogs.”” The owner of any such 
dog must obtain a certificate of exemption 
from duty. To obtain the certificate the 
farmer or shepherd in question must 
make sign and duly deliver to the appro- 
priate person a declaration as specified in 
s. 4 (2), and when a certificate is granted 
it may authorize an exemption from duty 
in respect of not more than two dogs kept 
by the applicant. Section 4 (4) allows 
for exemption in respect of additional 
dogs when large numbers of sheep, as 
specified in the subsection, are kept as 
provided therein. The limit fixed by the 
subsection is eight dogs. 


Section 5 enacts that no certificate 
shall be granted under s. 4 in respect of a 
dog kept in England or Wales unless the 
consent of a magistrates’ court has been 
obtained to its issue but the court are not 
to refuse their consent if they are of 
opinion that the conditions specified in 
s. 4 are satisfied by the applicant. An 
application for consent is a complaint 
within the meaning of s. 98 of the 
Magistrates’ Courts Act, 1952, i.e., it 
must be heard by at least two justices 
sitting in open court in a petty sessional 
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court-house. When the court give 
their consent the clerk is to send the 
applicant’s declaration under s. 4 (2), 
endorsed with the court’s consent, to the 
licensing authority in the area where the 
applicant resides and that authority is 
required then to issue the appropriate 
certificate of exemption. Rules shall be 
made to allow such “complaints” 
to be heard in the absence of the applicant 
unless the application is opposed and the 
court considers his appearance necessary 
“for the proper consideration of the 
application.’’ No fee is to be chargeable 
in respect of an application or consent 
under s. 5. 


Section 6 deals with the obtaining, 
in Scotland, of the consent of a sheriff 
before a certificate under s. 4 can be 
issued. 


Section 7 deals with the levy of duties 
and issue of licences under the Act, the 
responsible authorities in England and 
Wales being the councils of counties and 
county boroughs. 


In Scotland (s. 8) duties are to be 
levied by the Commissioners of Customs 
and Excise. 


By s. 9 a licence is in force from the 
time it is taken out until the expiration of 
12 months beginning with the first day of 
the month in which it is taken out. A 
certificate of exemption under s. 4 
expires at the end of the calendar year 
in which it is issued. 


Licensing authorities in England and 
Wales are to keep a register of dog 
licences issued (s. 10), and such a register 
may be inspected at any convenient time 
by a justice of the peace, police constable 
or any other officer of the peace. Such 
inspections are limited to that part of the 
register relating to licences issued in the 
current or preceding year. 


The penalty sections are 12, 13 and 14. 
By s. 12 the penalty for keeping a dog 
without a licence or keeping more dogs 
than a licence authorizes to be kept is 
£5. A person in whose custody charge or 
possession, or in whose house or premises, 
a dog is found or seen shall, unless the 
contrary be proved, be deemed to be the 
person keeping the dog. The owner or 
the master, in the case of hounds, is 
deemed to be the person keeping them. 
If the age of a dog is in question the 
onus of proving it is on the accused. 


By s. 13 a person who fails to produce 
his licence, or his certificate of exemption, 
for inspection by an authorized officer or a 
police constable within a reasonable time 
is liable to a penalty of £5. A person who 
delivers a declaration under s. 4 in which 
a particular required to be stated therein 
is false is liable to a penalty of £20. In 
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England and Wales an offence under the 
Act is to be punishable on summary 
conviction on information laid by a 
police constable. This is without preju- 
dice to any order made by the Treasury 
under s. 313 of the Customs and Excise 
Act, 1952 transferring duties in respect 
of such licences to local authorities and 
their officers. 

We have dealt with this consolidating 
Act at some length because it brings 
conveniently together various provisions 
which have to be looked for, at present, 
in different places and our readers may 
like to be reminded of those provisions. 


Untaxed Interest 

It is the clear intention and desire of 
the Government that local authorities 
should finance their capital expenditure 
in their own way and without much 
assistance from the Public Works Loan 
Board. As compared with the national- 
ized industries discrimination is thus 
exercised against the local authorities 
because those more fortunate bodies 
have their capital requirement provided 
from H.M. Treasury. 

We confess never to have been con- 
vinced that the distinction is a just one. 

But even if it were accepted that 
local authorities must go to the capital 
market can it possibly be further argued 
that they should not be allowed to offer 
the same terms as do the Government 
on their own securities? We do not 
refer here of course to rates of interest, 
which will be determined from day to 
day in the market place. Neither do 
we dispute the necessity for central 
control of stock issues: in the present 
delicate state of the market regulation 
of access of borrowers is obviously 
necessary. But terms and conditions of 
borrowing are loaded against the Iccal 
authorities also. Consider the question 
of deduction of income tax from inter- 
est payments: a matter which is of 
much importance to certain classes of 
lenders. There are, for example, those 
who are not liable to pay tax at the full 
rate and who realize and dislike the 
long delay there will be between the 
date they receive interest net of over- 
deducted tax and the later date when a 
refund is made to them There are 
also foreign holders who are attracted 
to a stock on which interest is paid 
gross. 

Section 196, Income Tax Act, 1952, 
empowers the Treasury to direct that 
certain securities shall be issued, or 
shall be deemed to have been issued, 
subject to the conditions that interest 
shall be paid without deduction of 
income tax. 
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At present interest is paid gross on 
34 per cent. War Stock and on the 
Defence Bond issues made through the 
Post Office. Foreign holders are speci- 
ally catered for: the latest example 
was the issue of 54 per cent. Funding 
Stock made in 1958. On this security, 
like others previously issued, there is no 
liability for British taxes if the owner 
is neither domiciled nor ordinarily resi- 
dent in the United Kingdom. Local 
authorities everywhere are vitally con- 
cerned to tap all available sources of 
capital. A similar concession on local 
authority stocks to that given by the 
Funding 54 per cent. might well inter- 
est holders domiciled abroad, and 
certainly there is attraction to the 
small lender in receiving his interest 
gross. It will be recalled that the first 
£15 of interest on deposits with the 
Post Office Savings Bank or with trustee 
savings banks is not only paid in full 
but is exempt from tax altogether. 


This matter was considered at the 
1958 annual conference of the Urban 
District Councils’ Association when a 
resolution was passed that the Associa- 
tion take such steps as possible to 
secure that local authorities should be 
able to pay interest without deduction 
of tax on mortgages not exceeding 
£500. Other associations have now 
agreed to support the proposal: we 
trust that the Government will be 
strongly urged to agree to it and that 
it will be looked at as one step only 
along the road towards equality of op- 
portunity for local authority securities. 


We foresee the sort of objections 
which will be raised, but whatever the 
arguments the fact is inescapable that 
special concessions were given by the 
Government of the day to attract the 
funds they required. Local authorities 
should also be allowed to dangle 
carrots. 


Acting Rank 


A local authority is a loosely knit 
confederation of committees and de- 
partments dedicated to the service of 
the people. Like most allies these 
committees and departments have a 
broad common aim but great desire for 
the preservation of their own autonomy 
in the execution of it. Efforts to bring 
them under a common hegemony have, 
on the whole, failed: nowhere is this 
more clearly evident than in the varia- 
tion in scales of pay and conditions of 
service applicable to different classes of 
local authority employees. 


Attempts at co-ordination have been 
made and those efforts will, we hope, 
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continue. The Local Authorities (Con- 


ditions of Service) Advisory Board 
works in this direction but not with a 
startling measure of success. The 
Burnham Committee is completely out- 
side its sphere of interest, although a 
loose liaison is maintained, and while 
most other negotiating bodies have 
representatives on the board each of 
these bands of negotiators conducts its 
business apparently with little regard 
to the decision of its brethren. 


We do not of course suggest that any 
common scale of remuneration should 
apply to clerks and manual workers, 
policemen and firemen, let alone the 
increasingly better paid teachers. But 
there is room for a better appreciation 
and study of relativities. Should a 
policeman in fact be paid more than a 
fireman, and, if so, what should the 
difference be ? What is the A.P. & T. 
grade which should most nearly cor- 
respond to the basic teachers’ scale and 
how close should the correspondence 
be ? What should be the correspon- 
dences of differentials between various 
grades of manual employees? Obviously 
trade union research is highly selective, 
the aim being to quote such facts as 
will assist in the establishment of 
claims for their own members. Thus 
new rounds of salary and wage in- 
creases are started: in acceding or not 
to the claims put forward it would 
help employers’ sides if they had the 
results of rather more impartial re- 
search before them. 


One of the minor, but odd differ- 
ences of treatment relates to payment 
for acting rank. We agree that as 
manual pay is largely geared to the 
hourly rate it is right that an employee 
who is put to work temporarily in a 
higher grade should be paid the appro- 
priate rate on an hourly basis for all 
hours worked in the higher grade. So 
far so good, but why should, for 
example, police and firemen be treated 
so differently? Police Regulation 10 
is terse but uncertain: a member of a 
police force who is required to perform 
the duties of a higher rank may be pro- 
moted temporarily to that rank. A 
member of a fire brigade is, however, 
entitled in certain defined cases to 4 
specific allowance. He must have per- 
formed the duties of the higher rank 
for an aggregate period of 28 days, 
then becoming entitled to an allowance 
at a rate equal to half the difference 
between the minimum of the rate of pay 
for the rank he holds and the minimum 
of the rate of pay for the member 
whose duties he is required to perform, 
subject to his pay and allowance 
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being not less than the minimum 
nor greater than the maximum rate of 
the post whose duties he temporarily 
undertakes. There are ancillary pro- 


istrative, 
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visions linked with this basic entitle- 
ment. The provisions governing admin- 
professional, technical and 
clerical staffs are different from each 
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of the above and also different from 
those relating to teachers. 

It seems that in this field a definite 
step towards co-ordination is possible. 


VISUAL EVIDENCE 


By F. G. HAILS, H.M. Coroner for the City of Stoke-on-Trent 


The chief constable of Surrey has attracted the attention 
of the daily press by expressing his intention of fitting police 
cars with cameras to obtain visual evidence of offences 
against the regulations relating to the use of double white 
lines. The Automobile Association has stated that it will 
watch the position carefully, as distorted evidence may be 
given by a photograph. At the same time, with all respect 
to the Association, this seems to be a good example of 
where visual evidence can well be used, for it should be easy 
to establish, by means of a picture, not only whether a 
vehicle was over the lines, but also to what extent it was 
over, as well as whether the lines were clearly distinguishable 
at the time of the offence, and not obliterated by wear and 
tear, or by mud deposited by other vehicles. Visual evidence 
is always the best, but it can rarely be obtained directly. 
However, in other cases besides that envisaged by the Surrey 
police, ihe intelligent use of photographs and plans can be of 
utmost assistance not only to the trial court, but also to both 
prosecution and defence. 

The type of case which immediately springs to mind is, of 
course, the prosecution or, in civil courts, the claim for 
damages arising out of a motor accident or a motoring 
incident. But in other cases, particularly those which may 
arise in any court where the disposition of machinery is 
involved, photographs can also be extremely useful provided 
that some sort of scale is pictured alongside the vital part of 
the machinery involved.. In a recent case which I dealt 
with in my capacity as coroner for the city of Stoke-on-Trent, 
a man had been killed by being caught between the driving 
pulley and the driving belt. An important point was the 
height from the ground of the junction between the pulley 
and the belt: in the absence of a scale the excellent photo- 
graphs provided by the constabulary concerned did not give 
this information which was in fact supplied by a rough 
sketch plan prepared by the constable who was first called 
to the scene. Had the photographer been provided with the 
kind of clearly marked post which surveyors use and had 
this been held alongside the machinery when the photo was 
taken, the constable would have been saved the work of 
preparing the sketch plan. 


In other cases, however, a scale is not necessary. The 
damage to a motor vehicle resulting from an impact is 
illustrated better by photograph than in any other way but, 
of course, actual measurements are not here necessary as 
there can be very few Judges, magistrates, coroners or jury- 
men in this country who do not know the size of a motor 
Vehicle. It must be stressed, however, that photographs have 
limitations. They are of little use in depicting the scene of 
an accident because of the foreshortening which is inherent 
in photography and, furthermore, there is no need, as was 
done some years ago, according to a press report, to take 
oe of the frequenters of a brothel in flagrante 
elicto. 


_ In cases where measurements are involved, the plan is the 
ideal, and is in fact the only method of demonstrating the 
matter to a court. 


For many years the Metropolitan police 





have nominated certain officers in each division as plan 
drawers and every prosecution under the Road Traffic Acts 
for dangerous or careless driving, for manslaughter or caus- 
ing death by dangerous driving, is supported by a plan. The 
plan drawer does not attend court unless required by the 
defence to do so, the proof being given by a certificate, 
under the Criminal Justice Act, 1948, s. 41 (1). Plans of 
this nature are simply and solely plans of the locus in quo; 
they do not show the positions of the vehicles or pedestrians 
involved. The plans are copied by a photographic process 
and sufficient numbers prepared for the use of the court. 
It may be added that the cost of reproducing the plans is 
inconsiderable ; the labour is in the drawing of the original. 
For this the Metropolitan police make a standard charge of 
10s. 6d. in each case which they seek to recover against the 
defendant if the prosecution is successful. The defendant is, 
of course, supplied with a copy, under the provisions of the 
Act of 1948 and copies are provided for the magistrate or 
magistrates, for the clerk of the court and for the prosecu- 
tion. If a witness is asked to mark a plan, one of the court 
copies is always available as a clean copy, so he will not be 
led or misled by the markings of other witnesses. 

One or two forces outside the Metropolitan police district 
do prepare similar plans but as a rule the court has to 
depend, if it has a plan at all, on a rough sketch drawn by 
the constable who took the measurements at the scene. 
These plans, painstakingly and quite obviously laboriously 
drawn, suffer from the defect that they are not to scale or 
if an attempt has been made to reduce them to scale, the 
scaling is seldom accurate with the result that it is easy to 
be misled. 

It is suggested that there would be no objection to the 
officer who took the measurements at the scene being supplied 
beforehand with a copy of a scene plan and marking on it 
the measurements which he took. The measurements should, 
of course, be indicated in inches and feet and it is submitted 
that this would be a great deal more illuminating than the 
ordinary evidence in words such as the following: “I took 
measurements of a skid mark which started at a point 
eight ft. six ins. from the north-west corner of the intersection 
of Hook Lane with Crook Road and went in a south-easterly 
direction for a distance of 84 ft. ending three ft. from the 
nearside kerb of Crook Road west of the intersection.” Any 
police officer must know, just as any court does know, the 
difficulty of giving and comprehending evidence of this nature 
in the absence of a plan. It is submitted that there can be 
few police forces so small that they do not number among 
the ranks a constable who has had some training in plan 
drawing. The delegation 6f plan drawing duties to such a 
man will not only make prosecutions easier but also may not 
be altogether a financial loss. Most motoring cases give rise 
to civil claims and the solicitors for the plaintiff or the 
defendant would probably be pleased to pay a fee of some 
guineas for a copy of an accurate plan. If a plan is drawn 
for the use of a court, it must be stressed the scale should be 
such that the document is easy to handle by the persons who 
have to study it. 
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CRIME AND PUNISHMENT 


[CoNTRIBUTED] 


It is a melancholy, but, so this writer believes, an accurate 
reflection that a benevolent attitude and humanitarian con- 
duct towards one’s fellows do not normally arise from men’s 
natural instincts ; that they are not necessarily associated with 
a belief in theological dogma, cultural values or political 
progress, and that they are seldom induced by well-intentioned 
admonition or moral exhortation. For examples we may 
consider the comparative lack of humanizing influence, from 
ethical Christianity or parliamentary democracy, upon such 
institutions as religious persecution, witch-hunting, slavery, 
the ill-treatment of lunatics, judicial torture and the punish- 
ment of criminals. Tout comprendre c'est tout pardonner. 
It is only when the philosopher and the scientist begin to 
speculate upon, and seek out the sources of, conduct which 
fills the ignorant with horror and disgust that it becomes 
possible to persuade the ordinary man that these kinds of 
conduct are not a perverse form of wickedness, calling 
for passionate condemnation and savage repression, but 
symptoms, crying out for investigation, of a deeper disorder 
which must be scientifically diagnosed, its causes meticulously 
traced, and treated, unemotionally and impersonally, with a 
view to their mitigation or removal. 

Religious persecution and witch-hunting, on the most 
barbarous scale, survived 16 centuries of Christianity; their 
desuetude arose, not from the realization that they were 
morally wrong, but from the spirit of scepticism that was 
abroad early in the 18th century—-particularly the Treatise 
of David Hume (1738-40). The revolting treatment of persons 
of unsound mind continued even longer—throughout most of 
the polite and sophisticated 1700s, when one of the shows 
available for the amusement of visitors to London was the 
antics of the inmates of Bethlehem Hospital, or Bedlam: 
such scenes were material for The Rake’s Progress of William 
Hogarth (himself a social reformer) as late as 1735. It was 
not until the last 10 years of the century, when rationalism 
flourished, and research was devoted to cerebral anatomy 
and physiology, that insanity was regarded as a matter rather 
for compassion and treatment than ridicule and contempt. 
Slavery owed its abolition as much to intellectuals like Steele, 
Pope, Thomson, Cowper, Sterne, Johnson and Adam Smith, 
as to religious reformers like Wesley, Whitfield and Granville 
Sharp; it received its death-blow in England from lawyers 
like Mansfield and political reformers like Wilberforce. In 
America slavery was at the basis of the country’s commercial 
prosperity, and was abolished, by political action, only in 
1865. 

Penal reform owed its inception principally to two men— 
the investigator and research-worker John Howard (the 
greatest of whose work was done between 1777 and 1784), 
and the utilitarian philosopher and writer Jeremy Bentham, 
whose Principles of Morals and Legislation (1789) laid the 
foundations of our present system. It was Bentham who 
advocated the prevention of crime by the scientific method 
of seeking out and removing its causes, and the reform of the 
convicted criminal by means of classification, education and 
rehabilitation in the community on his discharge. All this 
followed logically from the utilitarian doctrine that conduct 
is morally “good” according as it promotes the greatest 
happiness of the greatest number; all punishment, being in 
itself evil, ought to be admitted only so far as it promises to 
exclude some greater evil. 





The advance of most civilized communities has been 
marked by an increase in the stern repression of crime by 
deterrence. Until comparatively recent times the only con- 
ception of punishment, apart from sporadic experiments by 
reformers like Pope Clement XI (1700-1721, who built a 
prison for the special treatment of young offenders), was by 
death or the infliction of physical pain. In France, and 
neighbouring parts of the Continent, the worst savageries of 
the criminal law were swept away by the revolution of 1789; 
in our country Sir Samuel Romilly could say, as late as 1817, 
“the laws of England are written in blood.” In his day the 
death penalty was still exacted for thefts of more than 40s. 
in value; transportation remained a common form of punish- 
ment until 1852, when it was replaced by penal servitude, 
and executions might still take place in public until the end 
of the 1860s. Even in our own times there have not been 
lacking Judges who regarded deterrence as the principal 
function of the criminal law. 

In this century, and particularly the past three decades, 
the emphasis has gradually changed. The White Paper 
(Cmnd. 645), recently presented to Parliament by the Home 
Office, entitled Penal Practice in a Changing Society, is a 
thoughtful and enlightened contribution to an_ intractable 
problem. As with the reforms we have noted in other walks 
of life, humanitarianism is not so much the guiding star of 
its proposals as the calculated effect of applying the scien- 
tific method—study of symptoms, research into causes, 
diagnosis of the ailment, and selection of remedial treatment. 
The overall impression it makes on the reader is that of 
formulating a scientific problem in a scientific way; the 
fluctuations in anti-social conduct—and the present prevalence 
of indictable offences involving violence—are regarded as 
symptoms calling, not for panic legislation, but primarily for 
investigation leading to diagnosis and, eventually, treatment 
of causes. 

Of the four principal aims of penal theory none is 
neglected. The document does not forget the need for 
reasonable deterrence; it keeps a sense of proportion over 
methods of prevention; it puts forward some revolutionary 
ideas on the question of retribution, and it devotes much 
careful thought to the subjects of reformation and rehabilita- 
tion. The Foreword refers to plans for the establishment of 
an Institute of Criminology and for extensive research which 
will, it is hoped, provide more knowledge of the problem; 
that knowledge will assist in a fundamental re-examination 
of penal philosophy, including a reconsideration of the 
ancient question (which has been virtually lost sight of in 
modern times) of compensation for the victims of crime. 
The system of preventive detention for persistent offenders 
is examined, and proposals submitted for adjusting the 
treatment of the young and increasing the scope of after- 
care for adults; improving methods of classification and 
training; and towards the solution of the practical problems 
of accommodation and staff. The lofty aim, which has been 
adumbrated by more than one Home Secretary in recent 
years—to make the punishment fit the criminal, rather than 
the crime—is preserved and extended. 

It has been necessary, on the information available, to 
discard some cherished theories of 19th century reform— 
as for example, that a reduction of poverty and insecurity 
necessarily tend to a reduction of crime. In the past 20 
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years rising standards of material prosperity, education and 
social welfare have been accompanied by an increase in 
indictable offences against the person, particularly among 
the 16 to 21 age group. The graphs at the end of the White 
Paper clearly show the disproportionately large fluctuations 
in the number of young offenders, as compared with the 
total of all ages. Between 1956 and 1958 the male borstal 
population has increased by 57 per cent. The weapon of 
detection has not been permitted to fall into disuse ; there has 
been an increase in numbers and an improvement in the 
efficiency of police officers to keep pace with the rise in 
crime and the greater ingenuity of its perpetrators. At 
quarter sessions, Assizes and the Central Criminal Court the 
number of cases tried has doubled between 1938 and 1956. 
And while the powers of the courts to inflict severe penalties 
have suffered little interference (the reduction in the incidence 
of the death penalty, and the virtual abolition of corporal 
punishment, are outstanding exceptions), there has been (a) 
a great improvement in the procedure for obtaining informa- 
tion about the offender’s background and (b) a considerable 
increase in the variety of methods of punishment available— 
advantageous equally from the standpoints of prevention and 
of reformation. 


Research is being extended into the causes of delinquency 
and into the comparative values of the various forms of 
treatment. The work is being shared between academic and 
official agencies in collaboration, and impressive details are 
given in an appendix. Efforts will be made to identify the 
characteristics in individual offenders which may indicate 
the suitability of certain kinds of treatment, not forgetting 
the study of the psychological and sociological processes that 
take place among groups of men brought together under 
prison conditions. The study of criminology will be pursued 
on the highest academic level, and it is hoped also to bring 
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students together with those concerned in the administration 
of justice and the treatment of offenders. 


The section of the document dealing with the development 
of penal methods contains one important innovation. This 
lays down the necessity for a fresh approach to examine not 
only the mutual relations between the offender and society 
at large, but also the obligations of both to the victim. The 
concept of personal reparation, added to those of deterrence, 
reform and rehabilitation, might well increase the redemptive 
value of punishment. Criminal law in its earliest form 
recognized the first of these concepts; in recent years the 
idea has been revived by the late Elizabeth Fry. The Gov- 
ernment has set up a working party to examine the practical 
side of this proposal, in which the association of selected 
prisoners with ordinary industry, and their weekly earnings, 
will play some part. The difficulties are, of course, the low 
level of prisoners’ earnings, and the modest scale on which 
the courts now award damages for personal injuries, causing 
death, in civil actions of tort, so modest in comparison with 
the large sums awarded to plaintiffs in actions of defamation. 


In its attitude to the problem, the White Paper is a worthy 
successor to the Principles of Bentham, and provides a scien- 
tific examination of the question on utilitarian lines. An 
admirable feature is the avoidance of a dogmatic approach ; 
the concluding section contains the following passage: 

“In dealing with problems arising out of human behaviour 
we cannot plan with certainty. New knowledge and experi- 
ence of new methods may lead us to abandon principles 
which seemed well established, or techniques that have held 
great promise. We must always be ready to experirient and 
to adjust our thinking realistically according to the outcome.” 

All men and women of goodwill must fervently wish that 
these bold and humane experiments will meet with the 
success that they deserve. 


RATING RELIEF: MINERS’ HOLIDAY CENTRE 


By T. J. SOPHIAN 


Rating relief is granted by s. 8 (2) of the Rating and 
Valuation (Miscellaneous Provisions) Act, 1955, on organiza- 
tions, “whose main objects are charitable or are otherwise 
concerned with the advancement of religion, education or 
social welfare.” 

There have been decisions from time to time, whether a 
particular organization has been entitled to claim relief as 
being an organization falling within the scope of the above 
words. As far as the coal industry is concerned, the leading 
decision must now be regarded as being that of the House of 
Lords in Skegness U.D.C. v. Derbyshire Miners’ Welfare 
Committee, p. 330, ante; [1959] 2 All E.R. 258, in which 
the question was raised whether that committee as the occu- 
piers of a holiday camp in Skegness were entitled to this 
relief. 

The purpose of the occupation of this camp was that it 
should be a holiday centre and a recreation or pleasure 
ground, for the benefit of workers in or about the coal mines 
employed by collieries in the Derbyshire district, including 
their dependents. The centre was not operated at a profit, 
and its aim was to provide holidays at a cost price. 


Legal Definition of “ Charity” 
_ From the language employed by s. 8 (2) of the Act of 1955, 
it appears at first sight that there must be some element of 
charity about the organization. 





What is a “ charity ” is a question that has been considered 
in numerous legal decisions. In the well-known case of 
Inland Revenue v. Pemsel [1891] A.C. 531, the House of 
Lords grouped charitable purposes under the following 
heads: (i) relief of poverty; (ii) advancement of education ; 
(iii) advancement of religion and (iv) other purposes of a 
charitable nature beneficial to the community, not falling 
under any of the preceding heads. If the purpose falls within 
any one of the first three heads, it will be presumed to be 
for the benefit of the community, unless it is shown not to 
be for such benefit. In other cases, the nature of the purpose 
will be ciosely scrutinized and examined by the court, and if 
the purpose is not one which will benefit the community as 
a whole it will not be regarded as charitable, although it 
might confer benefits on some persons or class of persons. 


The tests, therefore, whether under the general law the 
purpose is charitable, are rather strict, but whether the same 
tests should be applied for the purpose of determining 
whether an organization is “ charitable” for the purpose of 
s. 8 (2) of the Act of 1955 is one of the principal points 
which were considered by the House of Lords in the Derby- 
shire Miners’ Welfare Committee case. 


Legal Tests of “ Charity” not to be Invoked 


In substance, the House decided that the strict legal tests 
of what is a “charity” were not to be invoked in consider- 
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ing whether an organization satisfied the tests required by 
s. 8 (2) of the Act of 1955, in order to obtain the necessary 
rating relief. If one applied the law in relation to charities, 
it could be said that the provision of the holiday centre did 
not constitute a charitable purpose, since it merely provided 
a benefit for a limited class of the community, viz. “ workers 
in or about coal mines” employed in a limited area viz. in 
collieries in the Derbyshire district. 

The question in this case was the simple one whether the 
provision of that holiday centre was concerned with “ the 
advancement of social welfare” within the meaning of s. 8 
(2) of the Act. There was no justification, in the view of the 
House, for importing the highly artificial considerations 
which distinguish “or disfigured” the law of charity into 
this provision. The Court had to forget all the requirements 
of charity law and apply its mind to the question whether 
the holiday centre was concerned with the advancement of 
social welfare. 


“ Social Welfare” 


Without going into detailed consideration of what con- 
stitutes “ social welfare,” this much is clear from the decision 
of the House of Lords, viz., that the provision of the holiday 
centre was concerned with social welfare. 

As the House pointed out, under modern conditions of 
life the provision of holiday centres was widely regarded as 
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being of importance to happiness and general well being, and 
any object which tended to promote happiness and well being 
was therefore to be regarded as having some relation to 
“social welfare.” In the circumstances therefore, the main 
objects of the organization were to be regarded as falling 
within s. 8 (2) of the 1955 Act, and were accordingly entitled 
to the rating relief conferred. 


Purpose of Expenditure, and not its Source, Material 


Before concluding, it may be of interest to refer to one of 
the other principal arguments which were put forward by 
the local authority in opposition to the claim for relief. 


It was contended that the holiday centre was founded and 
maintained by a statutory levy or contributions from the 
N.B.C., and that “ benevolence or altruism ” was a necessary 
factor in being “concerned with the advancement of social 
welfare.” But the answer to this argument was that it was 
the purpose to which the money was being put (i.e. the pro- 
vision of a holiday centre) and not its source (such as a 
statutory levy) which mattered. 


The decision in the Derbyshire holiday centre case should 
go a long way in clearing the fog which has surrounded s. 8 
(2) of the Act of 1955, and in affording more common sense 
tests for determining whether the objects of an organization 
are such as to entitle it to claim the rating relief in question. 


[As a result of the Printing Dispute, 
only very abbreviated comment on cases, 
etc., was possible in the emergency issues. 
The following, however, is an attempt to 
bridge the gap in publication caused 
through this dispute.] 


Suitability for Borstal 


No doubt statistics would show that the 
majority of young men who are sentenced 
to borstal training have been guilty of 
offences of dishonesty such as stealing, 
breaking and entering, or robbery. Few 
have been sent to borstal as the result of 
road traffic offences. As a rule there is 
evidence that the offender is of criminal 
habits or associations so as to lead to the 
conclusion that he is in danger of adopt- 
ing a criminal way of life. In deciding 
whether to pass a sentence of borstal 
training a court has the assistance of a 
report from the Prison Commissioners as 
to suitability, but the court is not bound 
by the report. The court has to take into 
consideration the nature of the offence or 
offences as well as the record of the 
offender and the recommendation of the 
Prison Commissioners. 

In R. v. Sapsford (The Times, June 23), 
the appeal was against a sentence of 
borstal training passed by quarter sessions 
in respect of convictions for making a false 
statement in order to obtain a certificate 
of insurance and stealing a driving licence. 
The appellant had in fact found the 
licence and kept it. 


It appeared that the appellant had been 
in an approved school, and had been con- 
victed on several occasions and disquali- 
fied from driving. He had also been on 
probation. The Court of Criminal Appeal 
substituted a sentence of six months im- 





NOTES 


prisonment, which meant that the appel- 
lant would have a month left to serve. In 
delivering the judgment of the Court, the 
Lord Chief Justice said that the appellant, 
who was 20, was rather old for borstal. 
He was mad on motor cars. He had 
worked well for two years and was well 
thought of by his employer. The Court 
had said many times that cases of this 
kind were not suitable for borstal training, 
and as probation had been disregarded, 
the only appropriate sentence was one of 
imprisonment for six months. 


Prisoners’ Record and Its Effect on 
Sentence 


The question how far previous convic- 
tions should affect the question of sen- 
tence in a particular case is often difficult 
to decide, and it is a truism that each case 
must be dealt with on its peculiar facts. 
A trivial offence ought not to attract a 
severe sentence simply because the offen- 
der has a bad record, but where the 
offence is not trivial, the persistent 
offender must expect a heavier sentence 
than he would receive if he had a better 
record. Perhaps the principle involved 
can be best stated in the words of the 
Lord Chief Justice when he was delivering 
the judgment of the Court of Criminal 
Appeal in R. v. Gould and Sims (The 
Times, June 16). 

In that case, the appellants had both 
been sentenced to seven years’ imprison- 
ment for stealing property worth £2 10s. 
The Court substituted sentences of three 
years’ imprisonment with supervision 
orders. 

Lord Parker referred to the appellants 
as a couple of rogues, one with 11 and 
the other with six previous convictions. 


The sentences which had been imposed 
were, however, utterly out of proportion 
to the value of the property stolen. The 
sentences were wrong in principle and 
could only be justified on the basis that 
the appellants were being sentenced for 
their past offences. 


Disqualification or Bias 

It is provided by s. 48 (4) of the Licen- 
sing Act, 1953, that no justice is to act 
under that statute in respect of any 
premises in the profits of which he is 
interested or of which he is wholly or 
partly the owner, etc. Subsection (6) 
renders a justice who knowingly acts when 
disqualified liable to a penalty recoverable 
by action. However, subs. (5) provides 
that no act done by any justice disquali- 
fied by this section shall be invalid by 
reason only of that disqualification. 

The effect of subss. (4) and (5) was 
considered by the Divisional Court m 
R. v. Barnsley Licensing Justices (The 
Times, June 8,) on an application for an 
order of certiorari in relation to the grant 
of an off-licence by the justices to 4 
representative of a co-operative society. 

The Lord Chief Justice said that of 
the seven justices who granted the off- 
licence six were members of the society, 
and the husband of the other was a mem- 
ber. In fact, there was only one justice In 
the borough of Barnsley who (or whose 
near relative) was not a member. _ The 
ground of the application for certiorart 
was that of bias on the part of 
justices, though it was not said that they 
acted dishonestly or were in fact biase 
It was contended that they were biased in 
law. All had disclosed their interests 
before their appointment. Lord Parker 
went on to say that there was no doubt 
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that the justices were disqualified, but he 
referred to s. 48 (5) and said that in his 
opinion and that of Donovan, J. the sub- 
section ousted the general rule of law and 
made an applicant for certiorari prove a 
real likelihood of bias whether by reason 
of pecuniary interest or otherwise, and the 
financial interest of the justices did not 
appear to be sufficient to give rise to a 
real likelihood of bias. The application 
was refused. 


The Dissenting Judgment 

Salmon, J., who dissented from the 
judgment of the Lord Chief Justice and 
Donovan, J., said it was not necessary for 
the applicants to prove actual bias, but 
the authorities showed that it would not 
be enough to prove a bare possibility of 
bias, a real likelihood must be established. 
In his opinion it could be established 
by showing grounds on which ordinary 
right thinking people might reasonably 
conclude that the decision might well have 
been biased. He found it impossible to 
hold that there were no grounds upon 
which such people could reasonably con- 
clude that the justices might well have a 
bias in favour of granting the licence. 

As was pointed out by Salmon, J., if his 
judgment prevailed considerable difficul- 
ties would arise in Barnsley, but that, in 
his opinion, would be of little importance 
in comparison with the principle involved. 
We do not know whether such acute 
difficulties have been experienced else- 
where, but it may be thought desirable to 
seek the appointment of a certain number 
of justices who are not disqualified from 
acting in licensing matters so as to avoid 
what Salmon, J. suggested might create an 
impression that bias was likely. 


Adoption Appeal: Notice -to Guardian 
Ad Litem 

In the case of Re S (an infant) [1959] 
2 All E.R. 675; on an application for 
leave to serve notice out of time where it 
was desired to appeal against an order 
made by a juvenile court under the 
Adoption Act, Roxburgh, J., said that he 
was prepared to give a formal ruling that 
in the case of an appeal from a magis- 
trates’ court the guardian ad litem appoin- 
ted in that court under the Adoption Act, 
1958, and in the case of an appeal from 
a county court, the guardian ad litem 
appointed in that court for the purposes 
of that Act was the guardian ad litem 
for the purpose of an appeal from either 
of those courts. The learned Judge added 
that notice of motion for leave ought to 
have been served on the guardian ad 
litem, but he dispensed with it in this case. 


Automatic Shops 

An interesting point about automatic 

Ops appears in The Inspector for July, 
from which we quote the following ques- 
tion “ the shop would consist of machines 
which would dispense goods (many of 
which in ordinary circumstances would be 
subject to ss. 1, 2 and 47 of the Shops Act, 
1950), and the machines would be manu- 
ally refilled as required, some two or three 
assistants being employed on this work. 
The shop might be open 24 hours a day. 
, On the assumption that it is the inten- 
tion to replenish the machines as neces- 
sary throughout the 24 hours of each day, 
and remove the money inserted at inter- 
vals, would such replenishment after the 





evening closing hour, on the afternoon of 
the weekly half-holiday or on Sunday, 
constitute offences against the Shops Act ? 
It is suggested the answer is ‘ Yes,’ as it 
is thought a distinction can be drawn 
between this method of trading and that 
which was the subject of the decision in 
Willesden U.D.C. v. Morgan (1915) 79 
J.P. 166.” 

The opinion of a committee to which 
the question was referred was that the use 
of staff to replenish automatic vending 
machines at times when the sale of those 
articles is prohibited would itself con- 
stitute attendance upon customers and, 
thereby, constitute an infringement of the 
Act. 


Serving of Customers 

The question of course, is what is 
meant by the serving of customers. In 
Willesden U.D.C. v. Morgan, supra, it was 
held that it was not an offence for a shop- 
keeper to place outside his shop an auto- 
matic machine for serving customers on 
the weekly half-holiday: “serving of 
customers” as used in the section, refer- 
red to personal service. 

The distinction sought to be drawn is 
between the use by a customer of an 
automatic machine with no one in atten- 
dance during closing time, and the use of 
such a machine when the attendance of 
assistants, in order that customers may be 
served from the machine, is involved. It 
is certainly a reasonable distinction, and 
no doubt the argument will be raised in 
due course at the hearing of a test case. 
We do not presume to suggest what the 
High Court would decide, but we think 
that the service of a customer may well 
be something less than the service of a 
particular customer directly by a particu- 
lar assistant. 


Removal of Disqualification Imposed by 
Assize Court 

There is a report in the Manchester 
Guardian of a case heard at Leeds Assizes 
in which a defendant was convicted of 
causing death by dangerous driving, was 
fined £75 and disqualified for driving for 
seven years. The learned Judge is re- 
ported as saying: “ Anyone who kills any- 
one ought to be kept off the road. The 
magistrates must be told that if there is 
any application to have the driving licence 
renewed, that is the period which I have 
fixed and no driving licence must be given 
for that period.” 

Section 7 (3) of the Road Traffic Act, 
1930, as modified by s. 27 of the Road 
Traffic Act, 1956, governs applications by 
disqualified persons for the removal of 
such disqualifications, and s. 7 (3) pro- 
vides that the person disqualified may 
apply “to the court before which he was 
convicted or by which the order was made 
to remove the disqualification and on any 
such application the court may...” There 
is a note at p. 2066 of Stone, 1959, edn., 
that “ we understand this to mean not the 
individual persons who made the con- 
viction or order but any court of summary 
jurisdiction, Assizes or quarter sessions 
sitting for the same place.”” We agree that 
this appears to be the natural interpreta- 
tion of the words in s. 7 (3) and it would 
appear, therefore, that the defendant in 
question would have to make any applica- 
tion under that subsection to a court of 
Assize sitting at Leeds. If this be so there 
would seem to be no likelihood of the 
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learned Judge’s views being overlooked. 
It is, however, an interesting point to 
consider the extent to which the view of 
the convicting court or Judge can override 
the discretion of the court to which appli- 
cation under s. 7 (3) is subsequently made. 
The duty of that court is set out in the 
subsection as follows: “The court may, 
as it thinks proper, having regard to the 
character of the person disqualified and 
his conduct subsequent to the conviction 
or order, the nature of the offence and 
any other circumstances of the case, 
either by order remove the disqualification 
as from such date as may be specified in 
the order or refuse the application.” 


Annual Report of the Pedestrians’ Associ- 
ation 

We have just received the 30th Annual 
Report of the Pedestrians’ Association 
which deals with the year 1958. It states 
by recording that that year had the worst 
road toll for any year so far, 300,000 
persons killed or injured on the roads of 
Great Britain. At the end comes the com- 
ment that the committee is confident that 
there is increasing recognitidn of the 
limitations of propaganda and that only 
a constructive programme of positive 
safety measures can put an end to the 
frightful holocaust on the roads. The fact 
remains, however, that safety measures 
are effective only in so far as they can be, 
and are, put strictly into operation and it 
seems inevitable that a great deal must 
always depend on the individual road user 
and his willingness to “ play the game” in 
his behaviour to other road users. 

When the Association was asked for its 
views the committee protested strongly 
against proposals for certain increases in 
the speed limits of public service vehicles, 
and coaches and of commercial vehicles 
not exceeding 30 cwf. in unladen weight. 
They also expressed the view that on 
motorways the sale of intoxicating liquor 
in catering premises should be banned. 
This is obviously a controversial problem 
and the Minister decided, in the case of 
the Preston By-Pass, that it should be left 
to local licensing authorities to decide the 
point. The report points out that this can 
have the somewhat confusing resul* that 
one section of a motorway may have 
licensed premises and another section may 
not 

On the administration of the law, in its 
effect on road casualties, the report notes 
that figures summarized in the winter 1959 
issue of The Pedestrian showed that in the 
year following the passing of the Road 
Traffic Act, 1956, magistrates on the whole 
had not availed themselves of the in- 
creased powers given by that Act. The 
committee’s view is that magistrates could 
make a big contribution towards reducing 
the number of offences and the accident 
risks arising from them particularly by a 
much greater use of their power to dis- 
qualify- The failure to disqualify in cases 
in which such a “ penalty” seems merited 
is a matter on which we have commented 
from time to time. 

In another paragraph the view is ex- 
pressed that some police authorities are 
in danger of conceiving it to be their 
prime duty to promote the flow of traffic 
rather than to protect the lives of citizens. 
We do not imagine that any police 
authority would accept that this is so, 
although there must be many occasions on 
which there are conflicting interests and 
























it is not easy to decide what should be 
done. 

There can be no doubt of the value of 
the work done by the Pedestrians’ Associ- 
ation and we are glad to be able in this 
way to give space to some of the matters 
dealt with in their annual report. 


Matrimonial Cruelty 

What does or does not constitute matri- 
monial cruelty has been the subject of a 
great many decisions of the superior 
courts, some of which seem difficult to 
reconcile, and there has never been any 
exhaustive definition. There is, however, 
one test which must always be applied. 
It was laid down in Russell v. Russell 
(1895) P. 315; on appeal (1897) 61 J.P. 
771, that to constitute legal cruelty there 
must be danger to life, limb or health, 
bodily or mental, or a reasonable appre- 
hension of it. 

This was the basis of the decision of the 
First Division of the Court of Session in 
the case of Scott (otherwise Burke) v. 
ee reported in The Scotsman of May 


The Lord President having referred to 
various incidents between the parties, said 
that if the incidents could be treated as 
highlights in a progressive course of 
brutal treatment by the husband which 
ultimately imperilled the wife’s mental or 
bodily health and then drove her to leave 
him, they could constitute the basis for a 
successful action of divorce on the ground 
of cruelty. Lord Clyde reviewed the facts 
and added that callousness or laziness 
would not in itself constitute cruelty. 
There was no medical evidence that the 
wife’s health or nerves were in any way 
affected. The appeal against the dismissal 
of the wife’s petition therefore failed. 


Children of the Marriage 


Lord Clyde also commented on the fact, 
that there was practically no evidence 
about the children in the case at all and 
no attempt by either spouse to ask for the 
custody of any of them. This he said, 
was perhaps typical of the minds of the 
spouses. 
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It may be unusual for the parties in 
matrimonial proceedings to show indiffer- 
ence to the question of the legal custody 
of children of the marriage. Often they 
are agreed on the question and appear to 
think that the welfare of the children is 
secured if suitable maintenance is pro- 
vided. But, as Mr. Claud Mullins has said 
in “Marriage Failures and the Children” 
it is not really possible to make adequate 
arrangements for the welfare of the child- 
ren when divorce takes place, in the sense 
that they must suffer from their know- 
ledge of the breakdown of the marriage, 
The High Court now has considerable 
power to see that the best possible 
arrangements are made for the welfare of 
children before granting a decree, by 
virtue of the provisions of the Matrimon- 
ial Proceedings (Children) Act, 1958. So 
far as the magistrates’ courts are con- 
cerned, the court sometimes uses the good 
offices of probation officers so as to insure 
that the welfare of the children of parties 
who are living apart under a court order, 
is safeguarded as far as possible. 





PERSONALIA 


APPOINTMENTS 

Mr. G. T. Heckels, deputy clerk of Kent county council, has 
been appointed clerk of the council with effect on and from April 1, 
1960. He will succeed Mr. Gerald Bishop who is to retire from 
that office on March 31, next. Mr. Heckels has been deputy clerk 
of the county council since 1954 and deputy clerk of the peace since 
1957. He has been on the staff of the Kent county council for 
25 years, having previously served the Cambridge city council as 
assistant town clerk and the Nottingham city council as assistant 
solicitor. He is a solicitor of 30 years standing and an Honours- 
man and a John Mackrell Prizeman of the Law Society. 

Mr. Jack Atkinson, deputy clerk of Oxfordshire county council, 
has been recommended by the staff committee of East Sussex 
county council as clerk to the council. If the recommendation is 
accepted he will take up the appointment on November 16, next, 
and the chairman of East Sussex quarter sessions will be informed 
that Mr. Atkinson is willing to accept recommendation for appoint- 
ment to the separate office of clerk to the peace. He went to 
Oxfordshire county council in 1952. 

Mr. N. A. James, D.P.A., LL.B., L.A.M.P.T.I1, has been 
appointed deputy town clerk of Kidderminster, Worcs., as from 
September 1, next. He succeeds Mr. R. L. Clothier, who has been 
appointed clerk to Friern Barnet urban district council, see our 
issue of June 20, last. Mr. James, who is 34 years of age, is at 
present deputy town clerk of Royal Leamington Spa, where he 
was articled to Mr. James Stothert, the town clerk, while he was 
law clerk and legal assistant. He was previously with Christ- 
church, Hants, borough council. 

Mr. Neville Hendry Bagot was appointed assistant solicitor in 
the office of the town clerk of Newport, Mon., Mr. J. G. Iles, as 
from July 1, last. Mr. Bagot succeeded Mr. Michael R. G. Vause, 
who is now assistant solicitor with Leicester city council. 

Mr. Emrys Peter Elliott Hughes, B.A., was appointed assistant 
solicitor in the town clerk’s department of Rochester city council in 
July, last. Mr. Hughes was previously an assistant solicitor in the 
office of the town clerk of the borough of Chelmsford. He suc- 
ceeded in his new position Mr. David Redmore Dealler, who has 
now left the local government service to go into private practice. 

Mr. Hugh Klare, who has been secretary of the Howard League 
for Penal Reform since 1950, is to take up an appointment with 
the Council of Europe in connexion with its programme of work 
in the field of criminology. The appointment is for two years 
in the first instant, and the League has granted Mr. Klare leave 
of absence for that period. His new duties at Strasbourg will begin 
on September 1, next. Mrs. Derek Howard who, as Miss Elisabeth 
Rée, was assistant secretary of the Howard League for two years, 
has been appointed deputy secretary and will take up her new 
duties on the same date. 

Mr. John Smith has been appointed assistant official receiver for 
the bankruptcy district of the county courts of Birmingham, 





Coventry, Dudley, Hereford, Kidderminster, Leominster, Stour- 
bridge, Walsall, Warwick, West Bromwich, Wolverhampton and 
Worcester. This appointment took effect from July 13, last. 

The appointments of Mr. H. S. Bloomer as official receiver for 
the bankruptcy district of Great Grimsby and Kingston-upon-Hull, 
and of Mr. F. R. D. Walter as official receiver for the bankruptcy 
district of Norwich and Great Yarmouth expired on June 30, last. 
The bankruptcy districts are now administered within the salaried 
service of the Board of Trade with offices at Burtons Buildings, 
Whitefriargate, Hull, and Norfolk House, Exchange Street, 
Norwich, respectively. The official receiver for the Great Grimsby 
and Kingston-upon-Hull district will be Mr. K. A. Miller, admin- 
istering the Sheffield district, and Mr. C. A. Taylor, the official 
receiver for the Cambridge, Northampton and Ipswich districts, 
now administers the Norwich and Great Yarmouth district. The 
offices at Hull and Norwich will be under the supervision of Mr. 
A. R. Haigh and Mr. D. R. Le Merle who have been appointed 
assistant official receivers for the Great Grimsby and Kingston- 
upon-Hull district and the Norwich and Great Yarmouth district, 
respectively. Mr. W. Armstrong, assistant official receiver for the 
Cambridge, Northampton and Ipswich districts has also been 
appointed assistant official receiver for the Norwich and Great 
Yarmouth district. ‘ 

Mr. H. R. Yelland has been appointed assistant official receiver 
for the bankruptcy district of the county courts of Brighton, East- 
bourne, Hastings and Tunbridge Wells with effect from June 17, 
last. 

Superintendent William Cavey was appointed deputy chief 
constable of Brighton, in July, last. He came to Brighton from 
Exeter in 1957 to take charge of Brighton C.I.D. during the con- 
spiracy case. He had been in charge of Brighton constabulary’ 
“ A” division since the retirement of Superintendent T. R. Hill as 
deputy chief constable. } 

Miss A. de Courcy-Ireland has been appointed female probation 
officer for the combined probation area of Durham, as from Sep- 
tember 14 next. She will be assigned to the Sunderland county 
borough area. h 

Mr. Norman Alexander Whittington was appointed a probation 
officer to serve the South Shields county borough area of the 
Durham county combined area, as from July 1, last. 

Miss V. V. Haig-Brown, M.B.E., and Miss I. R. Nettle were 
appointed whole-time probation officers in the London probation 
service, as from May 19, last. Miss K. M. Woolf was appointed to 
a similar position, as from June 1, last. 


RETIREMENTS 
Mr. D. G. Fincham, deputy town clerk of Southend-on-Sea, 
Essex, is retiring shortly after 39 years’ service with the corporation. 
Mr. O. A. Walden, deputy town clerk of Battersea metropolitan 
borough council, is to retire shortly. 
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ANNUAL REPORTS, ETC. 


COUNTY BOROUGH OF SOUTH SHIELDS: 
CHIEF CONSTABLE’S REPORT FOR 1958 


With 14 losses and only 13 new appointments the South Shields 
force finished the year with an actual strength of 153, leaving 13 
vacancies. Ten applications were still pending at the end of the 
year, so there is a hope of filling some of the 13 vacant places. 

An increase of 100 recorded crimes made the 1958 total 1,183, 
of which 871 were detected. Of these 400 were committed by 
adults and 471 by juveniles; 189 adults and 159 juveniles were 
prosecuted and 22 adults and 186 juveniles were cautioned. The 
large number of juvenile cautions is probably due to the operation 
of the juvenile liaison officer scheme which completed its first full 
year. A total of 168 juveniles were supervised under this scheme 
and it is claimed that there were only 13 “ recidivists.” 

There was an increase of 25 in offences of stealing over £5 in a 
dwelling house which brought the total for this crime to 33, and 
it is stated in the report that a cause of the increase appears to 
be lack of proper security at the back of dwelling houses when 
the occupiers are watching television at the front. This seems to 
be yet one more instance of members of the public failing to take 
reasonable steps to look after their own property. 

Non-indictable offences showed only a small increase of five, 
making a total of 877, and 388 of these were Road Traffic offences. 
The next largest group was “ drunkenness” with a total of 149; 
16 persons were charged with driving, or being in charge of, a 
motor vehicle whilst drunk. 

In writing of the accident problem, the chief constable says, 
“are we not in danger of accepting an intolerable situation 
without fighting back? ” and later he writes, “ there is no simple 
solution for the prevention of casualties on the roads, the great 
majority of which are caused by incompetence, thoughtlessness, 
lack of care and lack of consideration.” In his view education 
is producing good results amongst children but adults are not 
particularly responsive to it, and other meaus, including sanctions 
by law, must be found to give protection to road users. So far 
as these sanctions are concerned the courts already possess 
powers which are not used nearly as much as they might be; 
disqualification is a drastic remedy but it is certainly an effective 
one = in force and is likely to be a deterrent for the future 
as well. . 


SOUTHEND AND ROCHFORD MAGISTRATES’ COURT 

Mr. Homfray Cooper, clerk to the justices for the county 

borough of Southend-on-Sea and the petty sessional division of 
Rochford, in his report for 1958 refers to the increase in offences 
and puts the question how far people consider the possible penalties 
when they commit breaches of the law. While admitting that there 
is no simple answer to such questions he suggests that magis- 
trates should consider most carefully in the light of the present 
trend of statistics, the adequacy and suitability of the penalties 
they impose. 
_ There is an active discussion group in this area to which the 
justices give consistent support. Monthly meetings throughout 
the winter have been a happy medium for imparting and gaining 
magisterial knowledge. 

In the Southend court 321 juveniles were dealt with in respect 

of a cases, compared with 298 juveniles in respect of 382 cases 
in : 
_ In the Rochford court there was little change in respect of 
juveniles but there was an increase in the total number of cases 
and applications dealt with in 1958, namely a total of 6,371 com- 
pared with 5,173 in 1957. 


DERBYSHIRE PROBATION REPORT 
_ Case loads of the male officers in Derbyshire have continued to 
crease, and, says Mr. A. G. French, principal probation officer 
for the county, the need for relief has become urgent. He sug- 
gests that what is now regarded as a normal case load is 55 for men 
and 38 for women. In fact male officers in Derbyshire have in 
most instances more than 60 probation cases in addition to after- 
care and money payments supervision. At the end of the year, 83 
after-care cases were current and during the whole year no fewer 
than 140 were dealt with. 

Mr. French comments on the increase in the number and gravity 
of crimes, and on the increase in drinking habits among adoles- 
cents. They develop expensive tastes and, he adds: “ Expensive 
tastes are not always under full control, and now the shadow of 





unemployment is appearing once more, and there may have to be 
a sudden halt to spending, too sudden for those ill-equipped to 
stand the shock ... School-leavers, whose older brothers so 
recently could pick and choose their jobs, now find that jobs are 
scarce and hard to come by. The employer can choose his staff 
again, and the young offender will not so easily stand a chance 
beside his apparently more respectable contemporary.” 

In a difficult year, 78°7 per cent. of probation cases under male 
officers completed their probation period withovt incident, and 
85 per cent. of the boys under the supervision of women officers. 
The overall percentage for women and girls improved from 77 
per cent. to 80 per cent. This takes no account of those cases 
where response to probation was considered still a possibility, and 
a further order was made. 

Social inquiries for the courts increased and it is noteworthy that 
those for the magistrates’ courts rose from 93 in 1957 to 159 in 
1958, being an increase of 71 per cent., and for the higher courts 
from 121 to 183, an increase of 53 per cent. Matrimonial con- 
ciliation cases increased by nearly 10 per cent. 


CITY OF YORK: CHIEF CONSTABLE’S REPORT FOR 1958 


Authorized establishment and actual strength 187, no difficulty 
in recruiting and a number of would-be applicants referred to 
other forces; this is the happy state of affairs which the chief 
constable is able to report. He also reports that certain 
extraneous duties (under the Shops Acts and in connexion with 
local taxation licences) were transferred early in 1959 to other 
authorities, leaving more policemen free for police duties proper. 

The increase in the number of recorded crimes in the city 
continues, the total for 1958 being 1,480, with 1,079 detected. 
In his comments on breaking offences the chief constable reports 
many instances of unlocked doors, unlatched or open windows on 
the ground floor or in easily accessible places all acting as an 
invitation to thieves who might well be deterred if it were made 
more difficult to effect an entry. A sad comment on the dis- 
honesty of people who wouid hate to be called criminals is the 
reported increase of 132, to a total of 185, in offences of stealing 
goods from self-service stores. It is reported that magistrates 
have imposed heavy penalties for this type of offence and that 
it is to be hoped that this will deter potential offenders and that 
the number of such offences will decline. 

The number of persons prosecuted for indictable offences was 
426 (308 adults and 118 juveniles). Young persons committed 
195 offences, 85 more than in 1957, the increase being mainly in 
stealing from shops and multiple stores. The chief constable 
remarks that “there is an overwhelming majority of decent 
respectable young people in our city and the only attention which 
should be paid to the small unruly minority should be directed 
at showing them firstly and very clearly by word and action that 
their conduct will not be tolerated and secondly to guide them 
on the right path so that they may become useful citizens.” We 
agree with the order here and think that interest in, and attention 
to, “secondly” may well be stimulated amongst the said 
minority by the proper application of “ firstly.” 

There is what is unfortunately the usual sad story of an increase 
in accidents. The total was 1,650, the highest number yet 
recorded and over 18 per cent. more than the 1957 total. 


LANCASHIRE (No. 2) COMBINED PROBATION AREA 
REPORT 


In a foreword to this report, Mr. R. A. Swarbrick, chairman of 
the probation committee, states that this is the last report for 
which he will be responsible, as the area from July 1, 1959, will 
be merged in the much larger Lancashire North Combined Proba- 
tion Area. P 

Mr. Wm. E. Wotherspoon, senior probation officer, reports 
that the number of probation orders made in 1958 is the highest 
ever recorded for the area. On December 31 there were 532 
statutory cases under the supervision of the probation officers 
against 457 in 1957. Of 340 orders made during the year, 145 
were for the adult age group. Cases in the over 17 age group 
recorded as satisfactory were 63°6 per cent., and in the case of 
juveniles 70°1 per cent. The overall percentage was 67°8. There 
was a fall in the number of domestic cases brought to the notice 
of the probation officers. During 1958 there were 306 cases in 
which both parties were seen as against 386 for the previous year. 





CORRESPONDENCE 


The Editor, 
Justice of the Peace and 
Local Government Review. 
DEAR SiR, 

I am puzzled by the conclusions drawn by your contributor 
A.M. in his article “ Imaginative Experiment.” 

He says that 48 per cent. of those who have served more than 
two years in Dartmoor return there, and apparently uses this as 
a basis of comparison for assessing the success of the Horfield 
scheme. But experience at Horfield seems to show that 48 per 
cent. of the selected best prisoners were re-convicted. What 
please is the explanation, for it seems that re-convictions of men 
from Horfield must be very much higher than re-convictions of 
men from Dartmoor, which I am sure is the very opposite 
conclusion from that which might have been expected ? 

Yours faithfully, 
G. E. SMITH. 
County Borough of West Ham, 
West Ham Town Hall, 
Stratford, E.15. 


The Editor, 
Justice of the Peace and 
Local Government Review. 
DEAR SiR, 

The article “ Imaginative Experiment” in your issue of June 13 
gives deserved publicity to the Prison Commissioners’ constructive 
rehabilitation scheme for preventive detainees and I fully agree 
with the general purport of your contributor’s observations. 

On a question of fact, however, may I point out that the 
assistance made available to a preventive detainee on release is 
not limited to £2 per month. In addition to a new suit of 
clothes and travelling facilities, detainees receive grants varying 
according to circumstances and up to a maximum of about £8 
towards working clothes and tools. The immediate payment 
is met from public funds through the Central After-Care Associa- 
tion after which the detainee is assisted in claiming any benefits 
to which he may normally be entitled as a person in need through 
the State welfare services. 

There is also room for misunderstanding in the statement 
“ Hitherto, the majority (i.e., of released long-serving men) have 
gone back to prison.” This is presumably not meant to refer to 
long-sentence men of the star class, of whom less than 10 per 
cent. return to prison. Even for recidivists of the ordinary 
class it overstates the position: of those discharged from Dart- 
moor in 1955, for example, only about 35 per cent. had returned 
to prison by the end of 1957. For preventive detainees the 
position is worse, as might be expected: of those released since 
1950 about 57 per cent. have been re-convicted within five years 
of discharge. 

It is too early to assess the effects of the hostel scheme but if 
this latter figure can be reduced thereby it will have made a most 
valuable contribution to the rehabilitation of the recidivist. 


Yours faithfully, 
A. HAGUE, 


Director of Men’s After-Care. 
Central After-Care Association, 
Men’s Division, 
66 Eccleston Square, S.W.1. 

[We invited our contributor, A.M., for his observations on the 
above two letters, and he writes as follows: 

“ Lt.-Cdr. A. Hague is quite right in drawing attention to the 
fact that assistance to a P.D. on release is not limited to £2 per 
month. I was well aware of this, but the point I was trying 
to make in writing the article was that the whole purpose of the 
Horfield experiment is to make this type of assistance unnecessary 
inasmuch as the P.D. goes out of prison with a sum of money he 
has himself earned. That is the very essence of the scheme. 
There is surely a big difference in principle between a man leav- 
ing prison with a substantial sum of money he has himself earned 
and another man leaving but getting a limited assistance through 
that worthy social body the C.A.C.A. 

“ The difference is one of kind rather than of mere degree—the 
whole mental attitude of the ex-prisoner being more likely to 
lead to re-settlement. 

“The excellent work of the C.A.C.A. is widely appreciated, 
particularly in its efforts to re-settle men in normal life, but I 
was dealing with what is perhaps a revolutionary change in penal 
methods and not with traditional schemes. 
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“The figures relating to the number of Dartmoor prisoners 
who eventually return there were not used as a basis of compari- 
son with those arising from the Horfield experiment, but only to 
show that so many prisoners do return, i.e., do not re-settle in 
normal life permanently, and to demonstrate the failure of the 
orthodox system which clearly calls for a new approach and new 
experiments of which Horfield is one. 

“Comparisons with Dartmoor are hardly valid at this stage. 
The Horfield experiment is dealing with a particular type of 
persistent offender. The fact that some striking successes have 
been achieved, aside from the expected failures, is some justifica- 
tion at least for the continuance of the scheme, and its extension.”] 


MISCELLANEOUS INFORMATION 


ADVISORY COUNCIL ON CHILD CARE AND CENTRAL 
TRAINING COUNCIL IN CHILD CARE 


The Home Office has announced the re-appointment of the 
Advisory Council on Child Care and of the Central Training 
Council in Child Care, for the period to December 31, 1961. 

The Advisory Council on Child Care is appointed in accor- 
dance with s. 43 of the Children Act, 1948, for the purpose of 
advising the Secretary of State on matters connected with the 
discharge of his functions in England and Wales under that Act 
and certain other enactments. The Central Training Council in 
Child Care is appointed by the Secretary of State to promote 
facilities for training in child care and to select persons for 
training. 

As on previous occasions, the same persons have, in the main, 
been appointed to serve on both bodies. It is expected that, in 
accordance with the recommendations of the Underwood Com- 
mittee, the new Central Training Council in Child Care will have 
a special interest during their term of office in the training of 
house staff for work with handicapped children. In consulta- 
tion with the Minister of Education, additional members with 
special knowledge of the needs of handicapped children have been 
appointed to serve on this council. 

Professor A. Moncrieff has been appointed chairman and Mr. 
J. McIntyre of the Home Office secretary of the council. 


SUPERANNUATION OF JUSTICES’ CLERKS IN LONDON 

The Justices’ Clerks and Assistants (Superannuation) (London) 
Regulations, 1959 (S.I. 1959 No. 1105), applies the London 
county council’s superannuation scheme for its own employees 
to those justices’ clerks and their assistants who are remunerated 
by the L.C.C. The regulations came into force on July 1, 1959. 

Hitherto the superannuation position of justices’ clerks in 
London has been covered by the Justices’ Clerks and Assistants 
(Superannuation) (London) Regulations, 1955 (S.I. 1955 No. 1495). 
At the time when the latter regulations were made the council's 
superannuation scheme comprised a number of schemes made 
both under the council’s own local Act powers and under general 
legislation. By powers obtained in the London County Council 
(General Powers) Act, 1957, the provisions of these various 
schemes have been incorporated in a_consolidating scheme. The 
1955 regulations therefore ceased to be effective and are conse- 
quently revoked as from the date of the coming into force of 
the new regulations. 


BOOKS AND PAPERS RECEIVED 


(The inclusion in this feature of any book or paper received 
does not preclude its possible subsequent review or notice else 
where in this journal.) 

Federal Probation. 
Washington, D.C. 

The Oxford Lawyer. Trinity, 1959. Christ Church, Oxford. 
Price 3s. 6d. 

Children in Care and the Recruitment of Foster Parents, Social 
Survey. Price 7s. 6d. 

Woodfall’s Law of Landlord and Tenant. Fourth Cumulative 
Supplement. Sweet & Maxwell, Ltd. Price 8s. 6d. 

The Principles of Company Law. By Robert R. Penningto». 
Butterworth & Co. (Publishers) Ltd. Price 50s. net. 


Whillans’s Tax Tables and Tax Reckoner, 1959-60. Butter- 
worth & Co. (Publishers) Ltd. Price Ss. each. 


March, 1959. Department of Justice, 
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The Finance Bill has pursued in Committee its long 
and wonted course. Discussions have ranged from floating 
companies to floating docks; from entertainments duty to 
entertainment duties; and from “ bond-washing” to beer- 
drinking. Two very sensible proposals, relating to motor- 
vehicle taxation, came from private members, in the House 
itself, at question-time. One was in favour of taxing cars 
according to the amount of space they take up on our over- 
crowded roads—“ having regard to the American monstros- 
ities” now to be seen jamming up our highways; the other 
(with which we feel considerable sympathy) was that the tax 
on a motor-vehicle should be related to the amount of noise it 
causes—‘‘ there should be a financial incentive to manufac- 
turers and users of very noisy vehicles, such as motor-cycles, 
to design and use them so as to make less noise.” The Parlia- 
mentary Secretary, to whom the question was addressed, 
agreed that its motive was admirable, but pointed out that 
the trouble was caused, not by the designers, but by the users, 
who removed the silencing devices. Unless the competent 
authorities take early drastic action, in regard to noise, our 
cities, within the next year or two, will contain less motor- 
vehicles than neurotics to every square mile. 


The question of entertainments duty was chiefly concerned 
with the reduction of the tax on cinemas which, it appears, 
complain that they cannot compete with television. It is a pity, 
in a way, that what the Government is to lose on the former 
cannot be recouped by increasing the tax on the latter. No- 
body is compelled to go “ to the pictures ” if he does not wish 
todo so; but most of us have to endure the appalling racket 
made by our neighbours’ television-sets, screeching voices, 
inane laughter, advertisements and all, whether we would or 
no. If people want to practise anti-social conduct, on the 
roads or in their homes, let them pay highly for their selfish 
pleasures. 


So much for entertainments duty. What we have referred to 
above as “entertainment duties” relate to the obligations, 
traditionally assumed by the directors of large companies, to 
take their customers out to luxuriously-served luncheon and 
dinner parties—at the companies’ expense. Opposition mem- 
bers complained that this leads to tax-avoidance on an enor- 
mous scale, and proposed the strengthening of the Revenue’s 
powers under s. 20 of the Income Tax Act, 1952. This started 
a pretty controversy, which ended with the view expressed by 
the Financial Secretary to the Treasury—that he thought the 
existing powers were sufficient. 


“Bond-washing ” and “ dividend-stripping °—we had _ bet- 
ter say it at once for the benefit of the uninitiated—have 
nothing to do with the attempt (by other legislation) to clean 
up the streets, but relate to a device whereby securities are 
bought “cum-div” and subsequently sold “ex-div,” the 
profit being taxable only if the second transaction takes place 
within a month of the first. A new Government amendment 
Was agreed, to stop some of the obvious loopholes. 


Another amendment, proposed by Dame Irene Ward (who 
sits for Tynemouth), was designed to confer an increase in 
imvestment and initial allowances upon the owners of dry 
docks. The debate was enlivened by her references to the 
Chancellor’s personal interest in yachting (he is the member 
for Tiverton). With great courtesy the hon. lady invited him 
to visit her constituency, and the Chancellor responded by 
Offering to take her round the coast in his 13 ton yacht 
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Ailanthus. The hon. lady quoted some well-known lines from 
Edward Lear’s poem, The Owl and the Pussy-Cat, remarking 
that the first-named character (the symbol of wisdom) must 
be the Chancellor, and the latter herself. (This sounds like a 
reminiscence of her recent exchange of courtesies with a lady 
member on the Opposition side, who referred to her remarks 
as “ feline.”) The Chancellor acknowledged the aptness of the 
quotation, but said he must refrain from pressing the analogy 
too far—especially when a third member pointed out that, in 
the poem, “ the Owl married the Pussy-Cat.” Some few weeks 
after this interlude, the Chancellor’s yacht ran on to the rocks 
in Spithead, and was badly holed—an episode which calls to 
mind Edward Lear’s other poem with the refrain: 
“ Far and few, far and few 
Are the lands where the Jumblies live ; 
Their heads are green, and their hands are blue, 

And they went to sea in a sieve.” 

Finally, we must mention the Financial Secretary’s glad 
tidings about the reduction in the excise duty on beer, which 
“represents a substantial item in family weekly expenditure— 
20 million people drinking an average of seven pints a week.” 
He went on to refer to the “ startling reduction in the death- 
rate, owing to the substitution of beer for gin,” and he 
quoted Milton’s Areopagitica. This invidious compar- 
ision between the two beverages, to the detriment of the 
latter, takes us back (in spirit) to Hogarth’s Gin Lane, and 
perhaps justifies us in quoting a contemporary poem by a 
fervent 18th century clerical gentleman—whose sentiments 
might well be summed up in the commercial aphorism “ Beer 
is Best ”: 

“Gin, (frantic fiend! with fury fraught), 
Makes human life its prey ; 


It enters as a deadly draught, 
And bears our strength away ! 


Beer (happy produce of this Isle !) 
Doth glorious strength impart ; 
And, wearied with fatigue and toil, 
Doth cheer each manly heart ! ” 
A.LP. 


ADDITIONS TO COMMISSIONS 


MIDDLESBROUGH BOROUGH 
John Benedict McCreton, The Old Vicarage, Kirkleatham, 
Redcar, Yorks. 
Harold Robson, 11 Grove Road, North Ormesby, Middles- 


brough. 
POOLE BOROUGH 
Henry Jake Bolson, 24 Branksea Avenue, Hamworthy, Poole, 
Dorset. 
Samuel Wallace Towt Hodge, 371 Rongwood Road, Parkstone, 
Dorset. 
Mrs. Marjorie Kathleen Holmes, Velindre, Durlston Road, 


Parkstone, Poole. 
Thomas Fraser Kingsbury, 1 Harbour View Close, Parkstone, 


Poole. 
REIGATE BOROUGH 
James Geoffrey Kirk, 19 Bolsover Grove, Merstham, Surrey. 
Ernest James Lancashire, Parkside, Park Lane East, Reigate. 


SOMERSET COUNTY 
Henry Kenneth Hardwick, Lodway Farm, Pill, Bristol. 


ST. ALBANS CITY 
Frederick Kellard, 3 Elm Drive, St. Albans, Herts. 


WINCHESTER CITY 
Thomas John Daniel, 90 Brassey Road, Winchester, Hants. 
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1.—Adoption Act, 1958—Consent of parent—Putative father. 
The Adoption Act, 1958, s. 4 (1) (a) states that the adoption 

order requires “the consent of every person who is a parent or 


guardian of the infant...” Section 57 (1) of the same Act 
gives no definition of parent but defines father as “ in relation to 
an illegitimate infant . .. the natural father.” 


The Adoption (Juvenile Court) Rules, 1959 (S.I. 1959 No. 504), 
gives in sch. 1 a form 4 being a “consent to adoption order.” 
The second paragraph of that form is “2. I am the mother/ 
father/guardian of the infant.” The said rule has a note to the 
effect that the word “father” does not include the natural 
father of an illegitimate infant. 

I hesitate very much to differ from notes of this kind, but it 
does seem to me that as the natural father of an illegitimate 
infant is defined by the Act as being a father, then, subject to 
anything in the Act, he must be a parent as the natural meaning 
of the word “parent” is father and mother (Sibley v. Perry 
7 Ves. 530). I fully appreciate that the form, and apparently the 
notes to the form, are part of a statutory instrument, but in the 
absence of authority therefor, such statutory instrument cannot 
overrule the statute and therefore it seems to me that the natural 
father of an illegitimate infant must (subject to s. 5 of the 1958 
Act) consent to the adoption. 

I furthermore appreciate that the Home Office implies that I 
am wrong (H.O. Circular No. 43/1959 dated March 17, 1959, 
para. 7) but I do feel that it is the statutory instrument that is 
wrong. 

No case on this is at present before my court and therefore 
this is not a subject which is in any way sub judice. I should 
appreciate, however, your observations before such a case does 
come before my court, as otherwise it seems that I must advise 
my magistrates against the note in the statutory instrument. 

U. STILL WorRIED. 
Answer. 

Section 4, ibid., does not expressly require the consent of the 
father except in his capacity of parent. Primarily “ parent” 
means legitimate parent, and does not (apart from statute) include 
the putative father of an illegitimate child. By s. 57, ibid., 
“father” includes the natural father, but this Act does not 
bring him within the meaning of parent where used in s. 4 (see 
Butler v. Gregory (1902) 18 T.L.R. 370; 15 Digest 856, 9400, 
and Re M. (an infant) (1956) 119 J.P. 535; [1955] 2 All E.R. 911). 

The prescribed form 4 refers to the mother and the father in 
their capacity as parent, and it appears that note 4 is intended to 
draw attention to the limited meaning of the word “father” in 
this context. 


2.—Burial—Disused churchyard—Repair or replacement of old 
wall. 

My council is responsible for maintenance of a closed church- 
yard and has, from time to time, repaired the boundary stone 
wall which is again in need of considerable attention. It is felt 
the age of the wall is such that it might be in danger of collapse 
although the parochial church council has recently passed a 
resolution that, in their opinion, the wall is basically sound. On 
the strength of this resolution my council has agreed to carry 
out further repairs to the wall, but your opinion would be appre- 
ciated as to whether a local authority would be responsible for 
building a new wall in the event of the complete collapse of that 
existing, having regard to the terms of s. 18 of the Act of 1855 
which states that fencing and walls are to be repaired. 

DEANA. 
Answer. 

The word “repair” either as a noun or as a verb can mean 
different things according to its context. The courts have held 
that its use in a lease does not cover the replacement of some- 
thing worn out with something new: Lyon v. Greenhow (1892) 
8 T.L.R. 457; Scott v. Brown (1904) 69 J.P. 89. The context 
must, however, be considered, and in the present context the 
word comes down from the Act of 1855, which required church- 
wardens to do the necessary repair of the walls and other fences. 
Churchwardens could hardly have excused themselves by saying 
that before they took office a wall had collapsed, perhaps through 
default of their predecessors, so that a new wall was necessary, 
and it could be argued by the church authorities at the present 


day that, where a wall or fence had passed beyond ordinary 
repair, the local authority as successor to the churchwardens 
must rebuild it. On the other hand the property in the wall 
(as in the ground which it encloses) remains vested in the church 
authorities, and it may be doubted whether Parliament intended 
by this chain of legislation to impose upon the ratepayers a duty 
to provide the church with new property. With some hesitation, 
therefore, we suggest that the local authority should decline to 
do more than repair the wall, in the ordinary sense, if they are 
later asked to do more: at present they are safe in taking this 
line, because the parochial church council ask no more. The 
point may occur elsewhere, when walls decay which were built 
in the 19th century or earlier, and it might be worth while for 
the associations of local authorities, in consultation with the Legal 
Board of the Church of England, to obtain a decision of the 
court in a friendly action. 


3.—Children and Young Persons Act, 1933—Aider and abettor 
of offence by adult—Court for trial. 

By s. 46 (1) of the above Act it is clear that if an adult is 
charged with aiding and abetting a child or young person the 
adult court can deal with both offenders, but the section makes 
no reference to the reverse instance as when a juvenile is charged 
with aiding and abetting the adult. Can you tell me the reason 
for this omission ? 

I have in mind the case of an adult provisional licence holder 
who rides a motor-cycle with a girl of 15 on the pillion. She 
says she knows the young man is a learner driver and that she 
is not qualified to accompany him and that no “L” plates are 
being displayed. If the statute is to be construed strictly it would 
seem an absurd result if it gives jurisdiction to the adult court 
only if their positions on the motor-cycle had been exchanged 
and there is the question of waste of time by double attendance 
of witnesses at two courts. 

Having regard to s. 35 of the Magistrates’ Courts Act, 1952, 
that an aider and abettor shall be guilty of the like offence, can 
the girl be regarded as a joint offender and dealt with along with 
the principal at the hearing by the adult court ? 

I have noticed the discretion given to the adult court by 
proviso (c). 

ROSSER. 
Answer. 

The statute must be construed strictly, and as s. 46, ibid., 
does not confer the power on a court of summary jurisdiction 
which is not a juvenile court to try a child or young person 
charged with aiding and abetting an adult, such a charge must 
be tried by a juvenile court. We are not prepared to express an 
opinion as to the reason for this, apart from the general principle 
that children and young persons are generally to be tried in 
juvenile courts. 

We do not think that s. 35 of the Magistrates’ Courts Act, 
1952, permits an aider and abettor and a principal offender to 
be dealt with as charged jointly. 


4.—Common Land—Power of parish council to acquire. _— | 
An area of approximately 40 acres of land in this parish 1s 
common land. The commoners’ rights are limited to the grazing 
of animals and it is thought that the majority of, if not all, the 
parishioners are entitled to exercise these rights over the common, 
and some did so up to 1939, when the War Agricultural Executive 
Committee took over the land for agricultural purposes. The 
W.A.E.C. withdrew in 1955 and there has been no subsequent 
exercise of grazing rights by commoners. The lord of the 
manor is known but does not reside in the locality. In 1957 
and 1958 the parish council made arrangements for the hay crop 
on the common to be cut and sold to prevent the land from run- 
ning to waste. The council, in order to regularize their entry 
for the purpose of cutting the crop in future years, have ask 
lord of the manor to transfer his rights as owner of the land to 
them, and this he has agreed to do without any consideration. 
There is no intention on the part of the council to use any 
of the common for the exercise of any of their statutory func 
tions, and there is no scheme for the management of the common 
under the Commons Acts. 
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Your advice is requested on the following points: 

(a) Can the parish council properly take a conveyance of the 
lord of the manor’s rights in the common including ownership of 
the soil ? 

(b) (i) As the commoners do not exercise the right of grazing 
has the person or body standing in the position of lord of the 
manor a lawful right to cut and sell the hay crop so long as the 
commoners are not denied their rights? (ii) To whom do the 

s of sale belong ? 

(c) If the answer to (a) is in the negative, can the parish council 
apply as “an interested person” for the regulation or inclosure 
of the common under s. 9 of the Commons Act, 1876, in pur- 
suance of the power given to them by s. 8 of the Local Govern- 
ment Act, 1894 ? 

BETT. 
Answer. 

(a) A parish council’s power of acquiring land under s. 167 
of the Local Government Act, 1933, is only “for the purpose 
of any of their functions.” Your statement that the council do 
not intend to use the common for any statutory function creates 
a difficulty. At the same time, we doubt whether practical 
dificulty need be anticipated. The parish council have also 

wer to accept gifts of land under s. 268 of the Act, formerly 
s. 8 (1) (h) of the Local Government Act, 1894, for the benefit of 
the inhabitants of the parish and, although the relation between 
s. 167 and s. 268 is obscure, the latter might be quoted in support 
of a conveyance without consideration. 

(6) (i) Yes; the herbage goes with ownership of the soil, 
subject to the common rights. (ii) To the lord of the manor or 
his assignee. 

(c) Not as “a person interested in the common,” but by virtue 
of the express power conferred by s. 8 (1) (c) of the Act of 1894. 
This is, however, a more heavy handed way than for the parish 
council to assume control, if that can be arranged. 


§—Income Tax—Money invested for parish purposes. 

In this district a committee of residents has been formed to 
raise funds for the provision of a swimming bath. The commit- 
sad now has fairly substantial sums to invest, and wishes to 

Ww: 

(a) If there is any way of obtaining exemption from payment 
of income tax on this investment interest, and 

(6) If any arrangement could be made with the local authority 
which would achieve the same object. 

CEDDLE. 
Answer. 
We see no method. 


6.—Licensing—Licensing planning committee: licensing justices— 

Application for new grant—Assessment of public need. 
_When adjudicating on an application for a new licence in a 
licensing planning area the licensing justices are required to 
satisfy themselves that the licensing planning committee have 
no objection to the grant (Licensing Act, 1953, s. 59 (1)). If 
the licensing planning committee have no objection the licensing 
justices may presumably infer that the licensing planning com- 
mittee, from their knowledge of the overall planning position, 
have satisfied themselves that the additional licence is justified 
by public need. 

My justices attach considerable weight to this assessment of 
public need by the licensing planning committee, and are inclined 
to regard it as sufficient answer to persons appearing before them 
to oppose applications for new grants on the ground of 
insufficient public need. It has been suggested to me, however, 
that if the licensing justices rely on the licensing planning com- 
Mittee’s assessment of the position they are failing to exercise a 
Proper discretion in dealing with new grants, and that they ought 
to make their own independent assessment of public need. 

This would mean that proceedings before the licensing justices 
would to some extent duplicate the proceedings of the licensing 
planning committee, and it might be embarrassing if the licen- 
sing justices reached a conclusion different from that of the 
licensing planning committee. 

I should be glad to know your opinion. 

Nomo. 
Answer. 

In our opinion, the decision of a licensing planning committee 
not to object to the grant of a new licence signifies no more than 
that the grant of that particular licence will not conflict with the 
committee’s general planning policy. If the situation were that 
the licensing planning committee had no power to exercise a 
veto on the grant of a new licence, their planning policy could 
be totally upset by decisions of the licensing justices. Therefore, 
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when they give their certificate of no objection, the licensing 
planning committee, in our view, are simply saying that they 
are content to allow the application to be dealt with under the 
provisions of general licensing law, and they are not expressing a 
positive opinion on the merits of the question whether or not a 
new licence is justified. Justification for the new licence is 
entirely a matter for the licensing justices, and we think that they 
should seek to establish whether there is a public need for the 
new licence just as they would if their licensing district were not a 
licensing planning area. 


7.—Licensing—Permitted hours enlarged to 10.30 p.m.—Effect 
where a “supper hour” extension has been granted. 

In this petty sessional division, the licensing justices many years 
ago, being satisfied that the special requirements of the district 
made it desirable, made an order that the permitted hours in the 
district should be eight and a half and ending not later than 
10.30 p.m. (s. 101 of the Licensing Act, 1953). 

A number of the hotels in the district have taken advantage 
of the terms of s. 104 of the Licensing Act, 1953, so that they 
are entitled to sell intoxicating liquor for consumption with a 
meal for one hour after the permitted hours. 

A query has been raised as to whether this means one hour 
after 10.30 p.m. (the hour fixed by the justices) or one hour 
after 10 p.m., the hour mentioned in s. 101 when the justices have 
made no such order as mentioned above. 

I am of the opinion that the first contention is correct, but 
I shall be glad to have your valued opinion thereon. 

Further, when replying I shall be obliged if you will confirm 
that where the “supper hour” extension is in force drinks may 
not only be supplied and consumed during the extra hour but 
may also be consumed during a further half-hour after the 
expiration of that hour. 

O. Lex. 


Answer. 

The effect of the order under proviso (a) to s. 101 (2) of the 
Licensing Act, 1953, is that permitted hours are extended until 
10.30 p.m. on weekdays, and the effect of the certificate under 
s. 104 of the Act, subject to the restrictions mentioned in the 
section, is that permitted hours are increased by the addition of 
one hour at the end of the evening permitted hours fixed by or 
under s. 101 of the Act. Therefore, in the hotels mentioned by 
our correspondent, permitted hours continue until 11.30 p.m. on 
weekdays. And in these hotels, by the operation of s. 100 (2) (d) 
of the Act, intoxicating liquor served at the same time as a meal 
and for consumption at that meal may be consumed at any 
time within half an hour after the conclusion of permitted hours, 
i.e., until midnight. 


8.—Magistrates’ Courts Act, 1952—Fine imposed by juvenile 
court—Enforcement, 

On March 28, 1956, A (a young person, aged 15 years) was 
convicted of an offence by the juvenile court and was placed on 
probation for three years. Since the probation order was made 
A has committed a further offence, and on January 28, 1959, 
the same juvenile court dealt with the original offence for which 
he was placed on probation, and fined him £5. The fine of £5 
still remains unpaid. A is now 18 or 19 years of age. 

In which court (i.e., adult or juvenile) should A now be 
summoned for a means inquiry? 

RIME. 
Answer. 

We are of opinion that the fine can be enforced only by 
the court which imposed it. Sections 69 to 72, ibid., make no 
provision for enforcement by any court other than that which 


. imposed the fine, unless a transfer of fine order is made, and 


that course does not appear appropriate. 


9.—Probation—Combined probation area—Assignment of pro- 
bation officer to petty sessional division—Probation Rules, 
1949, 

Is a probation officer in a combined area empowered to under- 
take the supervision of a probationer resident in the combined 
area ? 

It appears from r. 38 (4) of the Probation Rules, 1949, that an 
officer should be assigned to a particular petty sessional division or 
divisions. Where this has not specifically been done, is an officer 
empowered by statute to supervise any case coming within the 
combined probation area? In other words can the probation 
officers of a combined probation area, serving at least two petty 
sessional divisions, work as a team and undertake supervision 
of cases resident in the probation area or alternately is the technical 
position in regard to the law such that a probation officer should 
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be assigned to a particular petty sessional division and undertake 
supervision of cases residing in the petty sessional division only, 
= not the probation area, in the light of s. 38 of the Probation 
Rules ? 

I should make it clear that this query concerns group super- 
vision and does not refer to an individual case where an officer 
is empowered by Home Office circular to continue remote super- 
vision with the consent of the clerk to the justices. 

HIvor. 
Answer. 

We think every probation officer in the combined probation 
area should be assigned to a particular petty sessional division, 
or divisions. This seems to be implicit in all the references to 
probation officers, apart from r. 38, e.g., s. 3 (2) of the Criminal 
Justice Act, 1948, and para. 4 of sch. 5 to that Act. 


10.—Probation—Combined probation area—Assignment of proba- 
tion officer to petty sessional division—Probation Rules, 1949. 

Thank you for your answer to my query above. 

I regret that my query was not put very clearly. It was as 
to whether a probation officer in one petty sessional division can 
supervise a number of cases in another petty sessional division, 
within the combined area. 

HIVOR AGAIN. 
Answer. 

This, in fact, was the query which we attempted to answer 
before. The question is administrative rather than legal and we 
still say that supervision can be undertaken only by an officer 
assigned to the petty sessioral division in which the offender 
resides or will reside. There seems to be nothing to prevent an 
officer’s being assigned to more than one division but, until he 
is, we cannot see how he can supervise cases in another division. 


11.—Rating and Valuation (Miscellaneous Provisions) Act, 1955— 
Miners’ welfare club. 

The council have received a claim under s. 8 (1) (a) of the Rating 
and Valuation (Miscellaneous Provisions) Act, 1955, for relief in 
respect of premises used as a miners’ welfare club. The premises are 
controlled by a trust which was established in 1927 in connexion with 
the Miners’ Welfare Fund, and it is understood that the trust deed 
states that they are to be used and enjoyed as a club or otherwise 
for the social well-being, recreation, and benefit of persons employed 
in or about coal mines in the district and their wives, children and 
dependents, but in accordance with and subject to any reservations 
or restrictions which might be imposed from time to time under or 
in pursuance of certain regulations, or by means of the exercise by 
the miners’ welfare trustees of the powers vested in them thereunder. 

The claim states that in addition to the bar and usual facilities the 
premises include a reading room, lending library, and reference room, 
and an assembly hall which is used for lectures, a dance class, film 
shows, and plays for the benefit of members, wives, children and 
dependents. The hereditaments referred to in s. 8 (a) as qualifying 
for exemption are those occupied for the purpose of an organization 
which is not established or conducted for profit, and whose main 
objects are charitable or are otherwise concerned with the advancement 
of religion, education, or social welfare. 

Section 2 of the Recreational Charities Act, 1958, states that where 
trusts declared before December 17, 1957, required or purported to 
require property to be held for the purpose of activities which are 
social welfare activities within the meaning of the Miners’ Welfare 
Act, 1952, and at that date the whole or part of the property held 
on those trusts or of any property held with that property represented 
an application of moneys standing to the credit of the Miners’ Welfare 
Fund or moneys provided by the Coal Industry Social and Welfare 
Organization, those trusts shall be treated as if they were and always 
had been charitable. The trustees of the miners’ welfare club claim 
that as their trust falls within s. 2 of the Act of 1958, the club should 
be regarded as being charitable and therefore entitled to exemption 
under s. 8 of the Act of 1955. 

While the Act of 1958 defines the word “ charitable,” it has no 
direct reference to rating, and in considering the application for 
exemption the question arises whether the club differs from any other 
clubs, such as working-men’s clubs, sufficiently to justify exemption. 

In view of s. 2 of the Recreational Charities Act, 1958, should the 
club be regarded as being charitable for the purposes of s. 8 of the 
Rating and Valuation (Miscellaneous Provisions) Act, 1955, or are 
the council entitled to take the view that, notwithstanding the objects 
of the trust, the premises are occupied mainly for purposes other 
than charitable and therefore do not qualify for relief? ComBE. 

Answer. 

Looking to the decision of the House of Lords in the Skegness 
case, p. 330, ante, we do not think the rating authority need consider 
whether the purposes of this trust are charitable. The more important 
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part of s. 8 of the Act of 1955 appears to be the reference to so 
welfare. We should ourselves have doubted whether this club 
social welfare as one of its main objects, and we think the 
authority are justified in resisting the present claim. We are, howe 
bound to say that the decision of the House of Lords puts them 
a difficult position, and they may not consider it wise to take 
matter into court. 


12.—Tort—Car park—Damage to adjoining property. ‘ 

Are you sure that (a) in your answer to P.P. 11 at p. 27§ 
correct ? If so, it seems to follow that a person who hag 
car damaged on a car park by another driver can hold 
council responsible, and also that where the council has acquing 
a public road adjoining owners might claim for any damage 
their property by users of that road. I should have thought 
the adjoining owner was limited to his claim against the i 
vidual user of the car that does damage, and this would be b 
on evidence of negligence. Corn 

Answer. ’ 

We think our answer was correct. The case is distinguish 
from those put to us in your letter. A person voluntarily usi 
a car park where there is no attendant takes the risk of dou 
so, subject to whatever remedy he may have against anof 
driver who is careless. The adjoining property owner is n 
voluntarily subjecting his property to risk. Again, it is not. 
consequence to be expected from the laying out of a street 
vehicles will damage adjacent property ; if a vehicle does so 
property owner cannot complain that the highway authority h 
brought about the damage. The point of our answer at p. 2] 
ante, was that the local authority, by making a parking place ¢ 
to the private owner’s good fence, and not putting a timber b 
or similar protection, had put something there which, with ¢ 
manceuvring without supervision in a confined area, was aln 
certain to produce injury to that fence. 


13.—Watercourses—Rights of riparian landowners—New buila 
estate. 

I am interested in the article which appeared on p. 296, ante, 
this council are having trouble where developers of new housil 
estates have connected surface water sewers from those estates im 
small watercourses which are unable to cope with the sudden adé 
tional flow after heavy rainfall, resulting in flooding of roads 
houses. 3 

The powers of a local authority to deal with such a situation be 
it arises appear to be limited, or non-existent, but I shall be grai 
if you will let me have your advice in reply to the following questic 

(a) What rights, if any, have a byelaw authority or plan 
authority to reject plans of housing development on the ground 
an existing watercourse into which a surface water sewer is prope 
to be discharged is estimated to be inadequate to take the 
additional flow of water on occasions? 

(6) What other powers have any local authority or land d 
authority to prevent a surface water sewer from new housing d 
ment from being connected into an existing watercourse? ; 

(c) If flooding occurs as the result of surface water dischar 
into a watercourse from a new housing estate, whose responsib 
is it to deal with the situation and what powers would the i 
authority have to prevent a recurrence? : 

(d) If estate developers culvert an existing watercourse without 
approval of the local authority and flooding is caused by obstruct 
at the entry to or in the new culvert, who is responsible for resu 
flooding and clearance of the obstruction and what powers hi 
local authority to prevent a recurrence? Bi 


Answer. 


(a) It seems clear that plans could not be rejected on this g 
under the Public Health Act, 1936. As for rejecting plans of esta 
development under the Town and Country Planning Act, 1947, # 
122 J.P.N. 242. That Practical Point dealt with sewage sewers, 
the principle seems to apply here. P 

(b) We do not think there is any other power. ; 

(c) If there is a nuisance within the meaning of s. 92 of the Pua 
Health Act, 1936, the local authority are responsible for abating# 
but it seems doubtful whether they could successfully take proceed 
against any one person under the following sections of that Act. 

(d) In this case we think the local authority could use the pow 
of the last mentioned section against the person who had made 
culvert, and probably could obtain an injunction requiring that p 
to alter it in such a way as to prevent a recurrence. If however 
person who made the culvert had parted with his interest, we 
it would be difficult to take effective action, and the local autho 
might, here again, find themselves in the position of having to & 
the expense themselves. 4 








